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JOINT APPENDIX 


[Filed January 24, 1964] 
IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 
McCLOSKEY & CO. 
c/o Corporation Guarantee & Trust Co. 


Colorado Building 
Washington, D.C. 


Plaintiff : 
vs. : CIVIL ACTION 


ALLSTATE INSURANCE COMPANIES : _ FILE NO. 199-64 | 
a corporation : 

(Sears, Roebuck & Company Building) 

911 Bladensburg Road, N.E. 

Washington, D.C. 


Defendant 
COMPLAINT 
(For Declaratory Relief On Insurance Coverage) 


1. This action arises under the Federal Declaratory Judgment 
Act, as amended (28 U.S.C.A. §§ 2201, 2202). The amount in contro- 
versy exceeds Ten Thousand Dollars ($10,000.00) exclusive of interest 
and costs and, therefore, this Court has jurisdiction in this case. 

2. Prior to the dates of interest herein defendant Allstate In- 
surance Companies had issued its policy of automobile liability. in- 
surance to Joseph M. Dignan & Son, Inc., a corporation doing business 
in the District of Columbia, against liability for claims arising out of 
the ownership, maintenance or use of the latter corporation's vehicles. 
"Use" of the vehicles as defined in said policy "includes the loading 
and unloading thereof" and affords coverage to any person or organi- 
zation legally responsible for the use thereof provided the use of the 
vehicle is by the named insured or with its permission. 

3. In Civil Action No. 570-63, entitled Bernard H. Mawyer and 
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his wife, Virginia B. Mawyer vs. McCloskey & Co., plaintiffs seek a 
total of One Hundred Sixty Thousand Dollars ($160,000.00) damages 
arising out of an accident to male plaintiff which occurred on Decem- 
ber 19, 1962 while said male plaintiff was engaged in certain construc- 
tion work at or near the 13th Street B & O Interchange construction 
project, alleging that said injuries occurred as a result of the negli- 
gence of defendant McCloskey & Co. 

4. At the time of said accident a crane belonging to McCloskey & 
Co. and alleged to be operated by one of its employees was engaged in 
the process of unloading steel beams from a truck owned by Joseph M. 
Dignan & Son, Inc. with its consent, which truck was insured by de- 
fendant Allstate Insurance Companies. 

5. By reason of the aforesaid policy of insurance of defendant 
Allstate Insurance Companies and the provisions thereof as herein- 
before described, this plaintiff is entitled to coverage as an "insured," 
but defendant has failed and refused to take over the defense of plain- 


tiff herein and pay any judgment rendered in favor of plaintiffs Mawyer 
within the limits of the aforesaid policy. 

WHEREFORE, the premises considered, plaintiff prays that this 
Court enter a judgment declaring that defendant is under a duty to de- 
fend Civil Action No. 570-63 on behalf of McCloskey & Co. and to as- 
sume any liability for the alleged negligent acts of McCloskey & Co.'s 
alleged employee at the time of the injuries complained of within the 


applicable limits of the Allstate Insurance Company's policy. 
PLEDGER & EDGERTON 


By: /s/ John F. Mahoney, Jr. 
Attorneys for plaintiff 


[Filed March 3, 1964] ANSWER 


Now comes the defendant, Allstate Insurance Companies, by its 


attorney, Joseph S. McCarthy, and for answer to the complaint, under 
the Federal Declaratory Judgment Act, filed against it states that it is 
not required to answer the allegations of paragraph one (1); admits 
the allegations of paragraphs two (2) and three (3); denies the allega- 
tions of paragraphs four (4) and five (5); and for a 

FIRST DEFENSE, states that the complaint fails to state a cause 
of action, either in law or in fact, which would permit a recovery 
against this defendant. 


/s/ Joseph S. McCarthy 
Attorney for Defendant 


[Certificate of Service 
dated 26 February 1964] 


[Filed June 2, 1964] 


INTERROGATORIES PROPOUNDED BY 
PLAINTIFF TO DEFENDANT 
TO: Joseph S. McCarthy, Esq. 
745 Washington Building 


Washington 5, D.C. 
Attorney for Defendant 


The following interrogatories are propounded by plaintiff ‘McClos- 
key and Company to defendant pursuant to Rule 33 of the Federal Rules 
of Civil Procedure, said rule providing that interrogatories shall be 
answered separately and fully in writing under oath by said defendant 
and a copy thereof served upon counsel for plaintiff within fifteen (15) 
days after service of these interrogatories upon you. 

1. State the name, address and present employment of the 
operator of the truck owned by Joseph M. Dignan & Son, Inc. referred 
to in paragraph 4 of the complaint. 
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2. Give the name, address and present employment of any helper 
on the said truck on the day of plaintiff Bernard Mawyer's accident. 
3. Give the names, addresses and present employments of all 
witnesses to: 
a. The accident to plaintiff Bernard H. Mawyer 
b. The loading and unloading operation of the aforementioned 
Dignan truck on the date in question. 


PLEDGER & EDGERTON 


By: John F. Mahoney, Jr. 
Attorneys for Plaintiff 


[Certificate of Service 
dated 28 May 1964] 


[Filed June 26, 1964] 


ANSWERS TO INTERROGATORIES 


1. This defendant has been unable to ascertain the name of the 
operator of the truck owned by Joseph M. Dignan & Son, Inc. that was 
allegedly at the scene of the injury which gives rise to the underlined 
litigation. 

2. See answer to paragraph "1". 

3. (a) Since this defendant has not been able to determine the 
name of the operator of the truck, obviously, this defendant has no 
personal knowledge of any witnesses to the accident of Bernard H. 
Mawyer. This defendant has reviewed the deposition of the aforesaid 
Mawyer taken on August 13, 1963, and has hearsay knowledge of the 
matters testified to therein. 


Bernard Harig 


Claims Manager for 
{Notorial Certificate Allstate Insurance 
dated 26 June 1964] Prince George's Plaza 
Hyattsville, Maryland 


[Filed October 16, 1964] 
PRE-TRIAL ORDER 


Complaint for declaratory judgment as to coverage of automobile 

liability insurance policy. 
UNDISPUTED FACTS 

On Dec. 19, 1962, there was in full force and effect a policy of 
automobile liability insurance issued by defendant Allstate Insurance 
Companies to Joseph M. Dignan and Sons, Inc., against liability for 
claims arising out of the ownership, maintenance or use of the latter 
corporation's vehicles. Use of the vehicles as defined in said policy 
"includes the loading and unloading thereof" and affords coverage to any 
person or organization legally responsible for the use thereof provided 
the use of the vehicle is by the named insured or with its permission. 

On December 19, 1962, McCloskey & Co., a corporation, (plaintiff 
herein) was the principal contractor on a construction job at the 13th 
Street B & O Interchange, in the District of Columbia. 

Neal Lawrence, Inc., was the steel subcontractor engaged to unload 
and erect the steel. 


One Bernard H. Mawyer was employed as foreman for Neal 


Lawrence, Inc., on the job. 

Said Mawyer has filed C.A. 570-63, this Court, Bernard H. Mawyer 
and his wife, Virginia B. Mawyer vs. McCloskey & Co., in which plain- 
tiffs seek a total of $160,000 damages for injuries alleged to have been 
sustained by male plaintiff on Dec. 19, 1962, when said male plaintiff 
was struck by a crane bucket while employed on said construction job. 

Joseph M. Dignan and Sons, Inc., defendant's insured, did deliver 
to said construction job, by truck, certain steel on some dates. 

Plaintiff McCloskey has demanded that defendant Allstate defend 
C.A. 570-63 on its behalf, and within its policy limits pay any judgment 
rendered against plaintiff McCloskey therein. Defendant Allstate has 
denied that its policy insuring Dignan covers the alleged accident. 
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PLAINTIFF asserts that on December 19, 1962, a truck, owned by 
Joseph M. Dignan & Sons, Inc. was loaded with various sized steel 
peams for delivery to the construction job at the 13th Street B& O 
Interchange, Washington, D.C.; that Bernard Mawyer, foreman for 
Neal Lawrence, Inc., the steel subcontractor engaged to unload and 
erect steel, requested from Frank Mayo, superintendent of McCloskey 


and Co., the principal contractor, use of a crane to unload the steel 
from the Dignan truck, which had arrived on the job at about 8 a.m. on 
said day; 

That Bernard Mawyer was injured during the loading and unloading 
operation, and that accordingly defendant is required under its policy 
insuring Joseph M. Dignan & Sons, Inc., to assume defense of Civil 
Action No. 570-63, in behalf of plaintiff McCloskey & Co., and to pay 
any judgment within its policy limits which may be rendered against 
McCloskey & Co. 

Plaintiff McCloskey & Co. asks judgment declaring that defendant 
Allstate is under a duty to defend C.A. 570-63 on behalf of McCloskey 
& Co. and to assume any liability for the alleged negligent act of 
McCloskey's alleged employee at the time of the injuries complained 
of, within the applicable limits of defendant Allstate's policy. 

DEFENDANT ALLSTATE denies that the accident in question is 
within the coverage of its insurance policy insuring the trucks of Joseph 
M. Dignan & Sons, Inc. 

Defendant further asserts that it has been unable to ascertain that 
any truck owned by its insured, Joseph M. Dignan & Sons, Inc., made 
any delivery to the construction job in issue on December 19, 1962, and 
therefore demands strick proof thereof. 

STIPULATIONS: 

Facts under "UNDISPUTED FACTS.” 

It is stipulated the folowing may be admitted without formal proof 
of authenticity, subject to all other objections: 
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P's PT Exhibit No. 1 — Insurance policy issued by D 
to Joseph M. Dignan & Sons — 
ALSO AGREED TO BE ADMISSIBLE. 
Any other documents initialled by both counsel prior to trial. 
Counsel agree to exchange on or before October 12, 1964, the 
names and addresses of all witnesses known to them, including expert 
witnesses but exclusive of impeachment witnesses (filing a copy of 
said list with the Clerk of the Court), and if they learn of any addi- 
tional witnesses prior to trial, they will advise the Clerk and opposing 
counsel the names and addresses promptly and prior to trial. - 


Trial Attorneys: For Plaintiff — John F. Mahoney, Jr. | 
For Defendant — Joseph S. McCarthy, 


/s/ (MWegible) . 
Assistant Pretrial Examiner 


[Filed November 30, 1964] 


JUDGMENT 


This case having come on for trial without a jury, and evidence 
having been taken on the issue of whether the plaintiff, McCloskey & 
Company, is entitled in law to be an additional insured under the Load- 
ing and Unloading Clause of a certain policy of insurance issued by the 
defendant, Allstate Insurance Company, to its named insured, Joseph 
M. Dignan & Sons, Inc., and further whether or not the Allstate Insur- 
ance Company, under the aforesaid contract issued upon Joseph M. 
Dignan & Sons, Inc., is under a duty to defend the suit of Bernard H. 
Mawyer, et ux, VS. McCloskey & Company (Civil Action No. 570-63) 
filed in this court and pay any judgment rendered in favor of the plain- 
tiff therein within the policy limits, and the Court having made its find- 
ings of fact and conclusion of law, it is this 30th day of November, 
1964 

ORDERED AND ADJUDGED that the plaintiff, McCloskey & Com- 
pany, is declared not to be an additional insured under the coverage of 
the Allstate Insurance Company, under its policy issued to Joseph M. 
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Dignan & Sons, Inc. and further that the defendant, Allstate Company, 
is declaredto be under no duty to defend the suit of BernardH. Mawyer, 


et ux v. McCloskey & Company (Civil Action No. 570-63) or pay any 


judgment rendered therein. 


/s/ George L. Hart, Jr. 
Judge 


IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


CIVIL DIVISION 


BERNARD H. MAWYER, and his wife, 
VIRGINIA B. MAWYER, 

Route No. 1 

Centreville, Virginia, 


Plaintiffs CIVIL ACTION 


hie NO. 570-63 


McCLOSKEY & COMPANY 
Washington, D.C. 


SERVE: Corporation Guarantee & Trust 
Company 
Colorado Building 
Washington, D.C., 


Defendant 


COMPLAINT FOR NEGLIGENCE 
(Personal injuries — Construction work) 


COUNT I 


1. The matter in controversy exceeds, exclusive of interest and 
costs, the sum of Ten Thousand Dollars. 

2. Defendant is a corporation authorized to transact business in 
the District of Columbia. 

3. Prior to December 19, 1962, defendant agreed, as general con- 
tractor, to perform certain construction work at 11th Street Interchange 
13th Street and B & O Railroad, S.E., Washington, D.C. 
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4. Onor about December 19, 1962, the plaintiff was an employee 
of Neal Lawrence, Inc., which company, as subcontractor, agreed to 
perform certain construction work in connection with the construction 
mentioned above. . 

5. At the time and place above stated, plaintiff was required to 
perform certain tasks as a rodman. The defendant, through its officers, 
agents, or employee owed to the plaintiff the duty to refrain from any 
negligent acts which would cause injury to the plaintiff. Notwithstand- 
ing said duty, the defendant, through its officers, agents, or employees, 
did negligently cause a crane bucket to strike the plaintiff resulting in 
injuries hereinafter alleged. 

6. Asa result of the aforementioned negligence and the injuries 
which resulted proximately therefrom, the plaintiff was treated at the 
Casualty Hospital, Washington, D.C., and was compelled to discontinue 
work for an extended period of time. The plaintiff sustained severe in- 
juries including a compression fracture of the body of the 5th lumbar 
vertebra with injury to the nerve supply of his left leg, and other in- 
juries some of which may be permanent. 

7”. Asa further result, the plaintiff has suffered and will continue 
to suffer much physical pain and mental anguish, has incurred, and will 
continue to incure substantial expenses for medical care and attention, 
and has suffered loss of earnings and earning capacity. 

WHEREFORE, the plaintiff demands judgment against the defend- 
ant in the amount of One Hundred Fifty Thousand Dollars ($150,000.00), 
plus interest and cost of suit herein. 


COUNT II 


1. The female plaintiff, Virginia B. Mawyer, repeats Para- 
graphs 1 — 7 of Count I above. 
2. Asa result of the aforesaid, this plaintiff has suffered and 


will continue to suffer the loss of the full services, companionship and 
consortium of her husband. 
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WHEREFORE, this plaintiff demands judgment against the defend- 
ant in the amount of Ten Thousand Dollars ($10,000.00). 


ASHCRAFT and GEREL 


By: Martin E. Gerel 
Lee C. Ashcraft 


Joseph H. Koonz, Jr. 
Attorneys for Plaintiffs 


JURY TRIAL REQUESTED 
Martin E. Gorel 


nl 


[Filed Feb. 2, 1965 | PROCEEDINGS (November 24, 1964) 


THE DEPUTY CLERK: McCloskey and Company versus All- 
state Insurance Companies. 

MR. MAHONEY: Ready for the plaintiff, Your Honor. 

MR. McCARTHY: Ready for the defendant. 

THE COURT: All right. 

MR. MAHONEY: If Your Honor please, the question in this case 
is whether the defendant's policy of insurance which was issued to 
Joseph M. Dignan and Sons and, in effect, at the time of the accident 
affords coverage to the operator of the crane in the suit of Bernard 
Mawyer and his wife versus McCloskey and Company, which is Civil 
Action 570-68, filed in this Court. 

Now, there is a principle in this case which involves the loading 
and unloading provision of the standard automobile policy. 

THE COURT: Well, first you have got to establish that one of 
their trucks was involved, haven't you? 

MR. MAHONEY: Yes, Your Honor. Yes, the first question 
that would have to be established is that it was a Dignan truck, and 
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the second question as to whether or not by virtue of the loading and 
unloading provision of the policy that that insurance company would be 
liable to defend the aforementioned suit. 

[4] I have a memorandum prepared on the questions which I would 
like to submit to Your Honor. 

THE COURT: All right. 

(There was a short pause.) 

MR. MAHONEY: On the first question which Your Honor raised, 
that is, the question whether the Dignan truck was there, we have sub- 
mitted, as Your Honor may see, interrogatories earlier in the case 
directed to Allstate Insurance Company asking if they would give us 
the names and address of the driver of the truck that was on the job 
at the time, or allegedly on the job. : 

Now, they replied that according to their -- they did not lave 
sufficient information upon which they could say that anyone -- that 
their truck was there at the time of the accident in question. 

Now, they admit in the pretrial statement that their trucks were 
engaged to deliver steel to the job on some dates, so the question will 
be: Was there a Dignan truck there at the time ? 

Now, we will be prepared to show this by introducing into evidence 
the shipping list from the Bethlehem Steel Company which has been 
stipulated to, to show the loads that were picked up by the Dignan 
trucks on certain dates, and also from the testimony of two witnesses 
as to the operation and the [5] steel that was on the truck at the time. 

I believe that I should establish that fact -- 

THE COURT: Of course, the plaintiff said he didn't know whose 
truck it is; that is, the plaintiff in your other suit, 570-63. 

MR. MAHONEY: Yes; but, I believe, Your Honor, he can identify 
the steel and through the shipping invoice that we have, we could show 
that the probability is that it was a Dignan truck there at the time; and 
the only thing they have said, they admitted that they delivered steel to 
the job but they do not have information to say that they were on that 
job on that particular date. 
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I have the plaintiff here in court to testify. 
THE COURT: Alll right. 
MR. MAHONEY: That is plaintiff Bernard Mawyer. 
Mr. Mawyer. 
Thereupon, 


BERNARD HENRY MAWYER 


was called as a witness and, being duly sworn by the Deputy Clerk, 
took the stand, was examined and testified as follows: 


DIRECT EXAMINATION 


BY MR. MAHONEY: 
Q. Would you state your full name, sir? A. Bernard Henry 


Mawyer. 
[6[ Q. Where do you live, Mr. Mawyer? A. Centerville. 

Q. Virginia? A. Yes, sir. 

Q. Now, in December of 1962, that's 1962, by whom were you 
employed? A. Neal Lawrence. 

Q. And where were they at that time? A. Eleventh Street Inter- 
change. 

Q. That was also known as the Anacostia Freeway? A. Yes. 

Q. What was your work on that project, Mr. Mawyer? A. I was 
job foreman. % 

Q. Job foreman for Neal Lawrence? A. Yes. 

Q. Now, on December 19, 1962, which was the date that you claim 
that you were injured, when did you report for work on that day? 
A. 7:80. 

Q. And what did you do after you reported for work? By that I 
mean, what was your work that you intended to do that morning? 
A. Well, as well as I can remember, the first thing was to -- well, the 
steel was coming in and our job was to unload [7] it. I don't remember 
if that was the first thing or not, but Ido remember -- 
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Q. All right. Did you require the use of a crane for that operation 2 
A. Yes. 

Q. Did you arrange for a crane on that morning? A. Yes, I 
arranged with the superintendent of the job for the crane. 

Q. What was his name? A. Frank Mayo. 

Q. And with whom was he employed? A. McCloskey. 

Q. And what time of the morning did you arrange for a crane with 
Mr. McCloskey? A. I don't remember the exact time. 

Q. Was it early in the morning around 7:30 or so; would that be 
correct? A. I would think so, yes. 


Q. Now, where was the crane working at the time that you asked 
for it. A. Across the track from where I was going to unload, it was 
taking down an abutment. 

Q. And when did the crane that you asked for come to the truck to 
unload it ? [8] A. It come as soon as the truck come in, then I 
went and got the crane. 

Q. What was the distance between the place where the crane was 
working and where the truck was with steel to be unloaded? A. Well, 
I say approximately a hundred foot. 

Q. Now, can you tell us approximately what time of day the crane 
arrived to unload the steel from the truck that was there? A. I'm 
sorry, I don't remember. 

Q. Was that early in the morning? A. No; it looks like it was 
later. 

Q. What time of day did your accident happen? A. It was before 
lunch, so it must have been around 11:00 o'clock. 

Q. So it was some time in the morning? A. Yes. 

Q. Now, after the crane arrived near the truck, what did you or 
your employees do then? A. We had placed timbers to land the steel 
on, and also unhook the load line off the clamshell to hoist the steel 
off. 
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Q. All right. Now, what was the purpose of putting the timbers 
down? Where did you put them? [9] Put them down on the ground 
to land the steel out of the mud. 

Q. Keep them free from the ground? A. Yes. 

Q. What was the purpose of the crane, to pick the steel up and 
place it on these timbers? A. Off the truck, on the timbers. 

Q. What else did you do besides put timbers down? You said 
you hooked the load line? A. Yes, sir. 

Q. Now, that was the load line of the crane? A. Yes, sir. 

Q. Where was the crane now in relation to the truck? A. Sitting 
behind the truck, as well as I remember, about 20 foot or so. 

Q. Do you know the name of the operator of that crane? A. No, 
sir, I do not. 

Q. Now, you were the foreman, I understand? A. Yes, sir. 

Q. How many employees did you have working for you that 
were also employed by Neal Lawrence at the time? A. Four or five, 
I think; I don't remember. 

Q. And what were they doing? A. They were placing timbers. 
{10} @. And what were you doing? A. I was directing, as well as I 
remember, where to put them. 

Q. Now, was it during this operation -- Strike that. 

What were you doing at the time of the accident to you? 
A. I was standing directly where they -- directing them where to put 
the timbers, and -- well, I was standing still at the time because I 
was telling them where to put the timbers. 

Q. Now, which way were you facing in relation to where the 
crane was? A. With my back to it. 

Q. And what happened to you? A. The clamshell turned over on 
me. 

Q. Where did it hit you? A. Well, the top of it caught this 
shoulder and all the weight taken me right down. 

Q@. And did you suStain any injuries as a result of that? A. Yes, 
sir, my back. 
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Q. And those are the injuries -- 

THE COURT: Wait just a minute. You say the clamshell turned 
over. In the first place, what kind of a crane was this? Could you 
give me a picture of it? 

THE WITNESS: It was a crawler rig. 

[11] THE COURT: You mean, it was a track vehicle with a crane on 
it? 

THE WITNESS: Yes, sir. 

THE COURT: And how much of a boom did it have on it? . 

THE WITNESS: I don't remember. I would say approximately 
60 feet. 

THE COURT: A 60-foot boom; and then it had a clamshell on 
it; is that right? 

THE WITNESS: Yes, sir. 

THE COURT: Well, now, do you take the clamshell -- was the 
clamsheli removed? You said the load line; I don't know what the 
load line is. 

THE WITNESS: My definition, you have one line to pick the clam- 


shell up and down, load line; then you have another line for opening 


and closing. 

THE COURT: Yes? 

THE WITNESS: So the load line was the main line we taken loose 
and left the other one connected. 

THE COURT: Well, does that mean that you take the clamshell 
off of the crane so that the crane doesn't lift the clamshell up and 
down any more? 

THE WITNESS: We taken the main line off, yes, sir, and left 
the other, the one that opened and closed it, left on. 

THE COURT: Would the clamshell then have been [12] sitting 
on the ground? 

THE WITNESS: Yes, sir. 

THE COURT: That would have been sitting on the ground? 
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THE WITNESS: Yes, sir; it was set -- opened up and set down. 

THE COURT: And then the cable that you would normally use 
to raise and lower the clamshell, that was what you were going to use 
to lift the steel; is that right? 

THE WITNESS: Yes, sir. 

THE COURT: And now, what turned over? 

THE WITNESS: The clamshell. 

THE COURT: You mean the thing sitting on the ground? 

THE WITNESS: Yes, sir. 

THE COURT: How big was that? 

THE WITNESS: I really don't know the weight. I would say 
approximately a ton and a half, two ton. 

THE COURT: How tall and wide was it? 

THE WITNESS: Should be, I would say, about 6 foot, or better, 
from the ground to the top of it. 

THE COURT: And it was just sitting on the ground, and the 
only way it was connected to the crane was with this line that opens 
and closes the bottom of it? 

THE WITNESS: Yes, sir. 
[13] THE COURT: And it just turned over on you? 

THE WITNESS: Yes, sir. 

THE COURT: Had the steel actually begun to be unloaded at 
that time? 

THE WITNESS: No, sir. 

MR. MAHONEY: May I proceed, Your Honor? 

THE COURT: You may proceed. 

MR. MAHONEY: 

Q. Would you describe for us, Mr. Mawyer, the steel that was in 
the truck, and also would you describe the truck that was there at the 


scene? A. Well, it was -- there was a tractor and trailer, tandem 


as well as -- 
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MR. McCARTHY: I didn't get that. Tractor-trailer, then some-- 

THE WITNESS: With a tandem. 

THE COURT: With a which? 

THE WITNESS: Tandem; that's two wheels on back. 

THE COURT: Oh, tandem. 

THE WITNESS: Yes, sir. 

* KOK 

THE COURT: You mean it's a tractor-trailer and then [14] it 
had a couple of wheels sticking out in back of the trailer to put long 
things on, like sometimes you see a truck with telephone poles or 
something of that sort? 

THE WITNESS: No, sir; it has eight wheels in the back, and there 
was two and two, hooked on to pull more weight. 

THE COURT: Oh, Isee what you mean. Yes; all right. 

BY MR. MAHONEY: 

Q. Was that a flat-bodied truck? A. Yes, sir. 

Q. Now, would you describe the steel, whatever material that 
was on the truck at the time? A. It was reinforcing steel for a 
footing. ; 


Q. Do you know approximately what length those bars were? 


A. Should run from that, I would say from 18 foot up to approximately 
20 foot. ; 


Q. Any other steel on there? A. No, sir, just that footing. 

Q. Now, how was this steel placed on the truck? How was it 
contained? A. Well, it’s placed with -- on timbers. 

Q@. Onthe truck? A. Yes, sir. 

Q. And how -- was the steel tied together in any way? A. In 
bundles. 
[15] Q. How many bundles were on the truck, if you know? A. No, 
I do not. 

MR. MAHONEY: If Your Honor please, I would like to introduce 
at this time Bethlehem Steel invoices for the month of December, 1962. 
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THE COURT: Wait a minute. Let me understand this a little 
more. 

You say this was steel for footings? 

THE WITNESS: Yes, sir. 

THE COURT: Well, was it then reinforcing rods? It wasn't I 
beams, was it? 

THE WITNESS: No, sir; it was reinforcing. 

THE COURT: And how big would they each have been, around as 
big as your thumb, or what? 

THE WITNESS: As well as I remember, some of them was from 
an inch and a quarter, down. 

TWE COURT: An inch and a quarter in diameter, down? 

THE WITNESS: Yes, sir. 

THE COURT: All right. 

MR. MAHONEY: I believe I said for the month of December, 1962, 
which reflects the dates on which the steel was delivered to Joseph M. 
Dignan and Sons for the Eleventh Street Interchange, Anacostia 
Freeway. These have been stipulated to by counsel for defendant. 
{16] THE COURT: All right. 

(The documents were shown to Mr. McCar thy.) 

MR. MAHONEY: May we mark this as Plaintiff's Exhibit No. 1? 

THE DEPUTY CLERK: Plaintiff's Exhibit No. 1 

MR. MAHONEY: That's alla part of the same exhibit. 

(Bethlehem Steel invoices for the month of December, 
1962 were marked as Plaintiff's Exhibit No. 1, for 
identification.) 

MR. MAHONEY: Does Your Honor wish to see this at this time? 

THE COURT: Yes. 

(The exhibit was handed to the Court.) 

THE COURT: I'll have to learn how to read them first. 


* KOK 


[18] Q. Now, Mr. Mawyer, Iam going to hand you what has been 
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marked as Plaintiff's Exhibit No. 1, which consists of a number of 
shipping lists from the Bethlehem Steel Company, and I refer you 
to the shipping list dated 12-18-62 to Joseph Dignan, and ask you if 
the material on the truck that you were -- the material on the truck 


in question, was the same type of material that's been collected in 
that shipping list. ; 

THE COURT: Well, now, there's two of them there, of 12- 18, so 
you better identify it a little more closely than that. Does it have an 


invoice number, or something or other? 
MR. MAHONEY: There are two loads. One is 34 bundles. 
THE COURT: No; it's two of them dated the 18th, two papers. 
MR. MAHONEY: Oh, yes. 

Well, the first paper dated the 18th is straight bars, sheet, 
which has a number 58651-25, and the sheet beneath it has reference to 
two loads, 34 and 8 bundles of steel reinforcing bars, and that sheet 
has a number 58651-24, I refer you to 58651-24. 

BY MR. MAHONEY: 

Q. My question was, Mr. Mawyer, if the material on the truck 
was the same material as reflected in that shipping list. 

MR. McCARTHY: Your Honor, I don't think this man [19] is 
qualified to answer that. He's already said that the lengths were 18 
to 20 feet, and unless there is much more of a foundation, how does 
this man know? He wasn't employed by either of the concerns involved 
Dignan or McCloskey. 

THE COURT: Well, I sustain the objection on the evidence that's 
been introduced so far, unless you can clear it up. He did say 18 
to 20 feet. These are apparently 30 feet, and better. He hasn't 
testified as to how many bundles there were, or anything of the 
sort. Let's see if he knows. 

BY MR. MAHONEY: 

Q. Would you tell us, to the best of your knowledge, Mr. . Mawyer, 
how many bundles were on that truck? A. I'm sorry, I'd never even 
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checked the truck. All I get the list, and was sitting up to unload it. 
I never checked it at all. 

Q. Well, did you see more than one bundle on there? A. Oh, 
yes. 

Q. Was there more than one truck on the job at that time? 

With steel reinforcing -- with reinforcing bars on it? A. It was -- 
two were supposed to come in. If the other one had come in, I do not 
know, I don't remember. 

Q. You were aware of only one truck there at the time, with steel 
on it? A. Yes. 

[20] Q. Now, would you describe one of these bundles that you saw? 
I mean, what was the steel for that was in that truck? A. It was for 
this first footing for the -- for this particular job. 

Q. All right. 

Now, can you tell by looking at that invoice as to whether 
or not the steel in that shipping list is for footings? A. I would have 
to have the actual cutting sheet to tell, and this is -- (pausing). 

Q. You can't tell from looking at that? A. No. 

Q. All right. 

Now, do you know what purpose that could serve, the 34 
bundles of reinforcing rods? A. Well, it -- I'm sorry, I don't 
understand that, what you're — 

Q. Well, could that be used for footings? A. Oh, yes, sir. 

Q. What would you need in order to determine whether that 
particular invoice was designated or earmarked for footings ? 

A. Oh, the cutting sheet that goes with this. 

Q. I don't know what a cutting sheet is. Would you [21] tell me 
what that is? A. Tell you what steel it is, what it’s been fabricated, 
and what fabrication it's on. 

THE COURT: Who would have the cutting sheet? 

THE WITNESS: Bethlehem Steel. 

THE COURT: Bethlehem Steel? 


THE WITNESS: Yes. 

BY MR, MAHONEY: 

Q. All right. 

Now, the most that you can say is that there were steel bars 

on there? A. Yes, sir. 

Q. And they were one-quarter inch in diameter; is that what you 
said? A. That is to the best of my knowledge, I couldn't -- 

THE COURT: Now, waita minute. I thought you said from about 
an inch and a quarter on down. 

THE WITNESS: Yes. 

BY MR. MAHONEY: 

Q. Is that what you said? A. Yes. 

Q. About an inch and a quarter, on down? A. Yes. 

Q. And they were various lengths, and you said 18 feet [22] to 
20 feet, approximately? A. That is to the best of my knowledge. 

* * * 

BY MR. MAHONEY: 

Q. Now, can you tell me, Mr. Mawyer, whether the steel on this 
truck was eventually used for footings? A. Yes, sir. 

Q. It was? A. Yes, sir. 

Q. Now, Iam referring now to the truck that was -- that we are 
talking about now. A. Yes, sir. 

Q. You don't know the name of the particular hauler; is that 
correct? A. That's correct. 


Q. The hauler -- do you know where the hauler was engaged 


from, or by whom? 
* * OK 
[23] Q. Mr. Mawyer, you said you didn't know the name of the 
particular hauler. Do you know by wnom he was engaged? A. I 
really don’t; to the best of my knowledge, Bethlehem Steel shipped 
it. 
Q. Now, what was the work that your company was engaged in on 
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the Anacostia Freeway job at the time of your accident? A. Placing 
reinforcing steel. 

Q. Were you also engaged to unload the steel? A. Yes, that is 
part of the contract. 

Q. That you -- I'd like to introduce at this time, Your Honor, the 


subcontract agreement between the McCloskey and Company and Neal 


Lawrence, which recites the work that it was -- Neal Lawrence was 
engaged to do. I believe this has been agreed to by counsel. 
MR. McCARTHY: I waive formal proof, but I haven't seen it. 
(The document was shown to Mr. McCarthy.) 
[24] MR. McCARTHY: All right; I have no objection. 
THE DEPUTY CLERK: Plaintiff's Exhibit No. 2. 
(Subcontract agreement between McCloskey and Neal 
Lawrence was marked as Plaintiff's Exhibit No. 2, 
for identification.) 
MR. MAHONEY: I have no further questions of this witness, 
Your Honor. 
THE COURT: Do you have any questions ? 
MR. McCARTHY: Yes, just a few. 
Your Honor, does the court have the complaint in 573-60? 
THE COURT: Yes. 
MR. McCARTHY: I wonder -- 
THE COURT: Do you want it? 
MR. McCARTHY: Yes. May I see it, please, sir? 


CROSS- EXAMINA TION 
BY MR. McCARTHY: 
Q. Mr. Mawyer, as I understand it, this crane was owned by 
McCloskey and Company? A. Yes, sir. 
Q@. And your concern, Neal Lawrence, made arrangements to 
use the crane that morning? A. Yes, sir. 
Q. And those arrangements were to rent the crane and [25] the 
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operator for $25 an hour? A. Idonot know. That was between my 
boss and McCloskey. 

Q. Who was your boss? A. Neal Lawrence. 

Q. Oh; Neal Lawrence -- there is an individual named Neal 
Lawrence? A. Yes, sir. 

Q. Isee. 

And you had a crew of how many men working under you 
at this particular site? A. As wellas I can remember, approximately 
five. 

Q. Would you name them for me, please? A. There was a Lou 
Langley, and Dick Putnam -- I’m sorry, I don't remember the rest of 
them right now, it’s been a while. 

Q. Isee. Are you certain you had as many as four or five? 

A. Iam quite sure; yes, sir. 

Q. And you made the arrangements to move the crane from where 

it had been digging? A. ‘Yes. 


Q. Over to the point near the truck that you intended to load? 
A. Yes, sir. 
[26] Q. And you say that was a distance of about a hundred feet? 
A. To the best of my knowledge. 


Q. Now, you mentioned it was on the other side of the railroad 
abutment? A. Yes, sir. 

Q. What do you mean, abutment? An overhead? A. It was on 
the other side of the railroad from me, the railroad truck. It was 
tearing down an abutment. 

* * 

Q. * * * Let me ask about the happening of this accident. From 
what you have said in response to Mr. Mahoney and His Honor's ques- 
tions, is it your contention that the accident occurred because of the 
way the clam bucket was set down on the ground? A. No, sir. The 
rig swung and pulled the bucket over. 

Q. In other words, the operator of the rig was an employee of 
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McCloskey on loan to Neal Lawrence? A. (Nodding head.) 
Q. It's something that he did that caused your injuries? A. Yes, 


Sin. 
Q. It was nothing that the truck driver, whomever he might have 
been, did? A. Not that I remember. 


[31] MR. McCARTHY: I don't think I have anything further, Your 
Honor. 

THE COURT: Do you havé anthing further? 

MR. MAHONEY: Ihave nothing further, Your Honor. 

THE COURT: I don't altogether understand this yet. 

You bring this McCloskey crane over from about a hundred 
feet away across the railroad, and you bring it up to within 20 
feet or so of this truck, which has the reinforcing steel on it you're 
going to unload. Then you unhook the load line on the clam bucket, 
is that it, whatever you call it? And you sit that clam bucket on the 
ground. 

THE WITNESS: Yes, sir. 

THE COURT: But you leave attached to it a line, the effect of 
which is when you are operating the clam, to open and close the clam 
so it will dump dirt and so on? 

THE WITNESS: Yes, sir. 

THE COURT: And, as I understood from what you said, you 
hadn't even started to unload the steel from the truck at the time 
the clamshell turned over and hit you? 

THE WITNESS: No, sir. 

THE COURT: You mean by "no, sir," you hadn't started to 
unload it? 

[32] THE WITNESS: That's right; we hadn't. 

THE COURT: Now, just exactly what did happen? I mean, what 
made the clamshell turn over? Do you know? 

THE WITNESS: To the best of my knowledge, the rig swung 
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around and the cable that was still attached to it, the clamshell, . 
pulled it over. 

MR. McCARTHY: Maybe I can clear it up. 

BY MR. McCARTHY: 

Q. Wasn't the crane operator checking by swinging his boom 
hither and yon, to check for overhead wires? A. In don't know 


what he was doing. 
Q. You don't know whether he was doing that? A. He swung, is 


all I know. 

Q. He was swinging his boom away from the truck, wasn't he? 
A. Yes, he swung around; yes, sir. 

Q. Away from the truck? A. Yes, I guess it would have been 
away from the truck. 

Q. And at that point the clam bucket tipped on you? 

MR. MAHONEY: Your Honor, I have the crane operator here in 
the event that it might clear it up. 

THE COURT: Well, I think that might be very important. 

You may step down. Thank you very much. 
(The witness stepped down) 


JOSEPH L. ROSSITER 


was called as a witness by the plaintiff and, being first duly sworn by 
the Deputy Clerk, took the stand, was examined and testified as. 
follows: 


DIRECT EXAMINATION 


BY MR. MAHONEY: 

Q. May it please the Court, would you state your full name, 
sir? A. Joseph L. Rossiter. 

Q. And where do you live, Mr. Rossiter? A. Mount Rainier; 
3418 RHode Island Avenue, Mount Rainier. 

Q. Are you employed at the present time? A. No. 

Q. Who was your last employer? A. H.R.H. Construction 


JA 26 


Company; last Friday I finished up. 

Q. Where is H.R.H. Construction Company located? A. Third 
and I, Southwest. 

[34] Q. Do you have a trade, Mr. Rossiter? A. Yes, Iam a hoisting 
engineer. 

Q. And how long have you been engaged as a hoisting engineer. 
A. Since '39. 

Q. Now, in December of 1962, 1962, who was your employer 
then? A. McCloskey. 

Q. And where were you working? A. At the Eleventh Street 
Freeway. 

Q. Is that the Anacostia Freeway? A. Anacostia Freeway, and 
Exchange there. 

Q. Now, do you recall what you were doing on the morning of 
December 19, 1962? A. Yes, we were -- we had a ball about 1500 -- 
ton ball falling down the abutments of an old railroad bridge there and 
we had a clamshell on it. We were balling a wall, then take the 
clamshell and dig it out, so that it could be loaded up for new footings, 
to make room for new footings. 

Q. You were digging for footings? A. Yes. 

Q. And how long were you performing that operation on the 
morning of December 19, 1962? A. Oh, a couple of hours, I suppose. 
[35] Q. Now, did there come a time when you ceased that operation 
and did something else? A. Yes. 


Q. When was that? A. Oh, some time around mid-morning. 
Q. What was asked, what did you do? What was asked of you 
to do? A. To move the crane from the location what we were 


doing with the calmshell, and move over to another location to unload 
steel from a truck. 

Q. Now, did you do that? Did you move to another location? 
A. Yes, sir, we moved to another location. 

Q. What was the distance between the two points ? A. Roughly 
about 200 feet. 
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Q. Now, when you brought the crane over to the truck, how 


far, or what was the distance that you stopped between -- what was 
the distance between the truck and the crane that you finally stopped? 
A. Approximately 25 feet. : 

THE COURT: Wait a minute. Before you get to that, when 
you are using this ball and this clamshell, are they both attached at 
the same time or do you use one and take the other one off and then 
take the one you have been using off and put the other one back on? 
[36] What happens ? 

THE WITNESS: You disconnect one line from the Aaiashell, 
Your Honor, hook it on to the ball. You don't disconnect the bucket 
completely because it’s quite a process reeving it back up again, you 
just take the hold line off the bucket and hook it on to the ball, use that 
while the bucket sits. 

“THE COURT: Would that be what you call a load line? 

THE WITNESS: Yes, Your Honor, a load line. 

THE COURT: So you take the load line off and sit the 
bucket over to one side, and then what do you do? Play outa lot of 
cable on this control thing on the bucket so that it has plenty of room, 
or what? 

THE WITNESS: Just let the brake off and let it stay slack. 

THE COURT: Let the brake off and let it stay slack? 

THE WITNESS: Yes. 

THE COURT: Then you put the ball on the load line? 

THE WITNESS: Then you put the ball on the load line. 

THE COURT: Then you whang that back and forth? 

THE WITNESS: Yes, Your Honor. 

THE COURT: When you get done, you take the ball off the load 
line and put the clamshell back on? 

THE WITNESS: Yes, sir. 

THE COURT: When you moved over to where the truck [37] was, 
what did you have on, ball, or was it the clamshell, or both, or what? 
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THE WITNESS: Just the clamshell. 

THE COURT: Just the clamshell. 

BY MR. MAHONEY: 

Q. When you moved to within about 20 feetof the truck, what was 
your next operation ? A. Well, we set the bucket down behind the 
crane and someone, I don't recall who, disconnected the holding line 


from the bucket. 
Q. Now, was your crane ina position that you wanted it to 
pick up the load from the truck? A. Yes, that was in the right 


position. 

Q. Now, how were you going to pick up these loads? A. By 
using -- as a rule, we hadn't gotten quite this far yet, but as a rule 
you take a Sling and put it on the end of the hold line, what they call 
becket, at the end of the hold line. 

THE COURT: Wait a minute. Is that B-e-c-k -e-t? 

THE WITNESS: Yes, Your Honor. And we would, at the end of 
these slings, our hooks, and then we put chokers on to load steel, 
whatever we're handling, put the hooks through the chokers. 

BY MR. MAHONEY: 

[38] Q. Did you observe the load on the truck this day? A. Not 
particularly; 1 remember it was steel rods. 

Q. You remember it was steel rods? A. Yes. 

Q. Were they tied? A. Well, they always come in bundles; Iam 
sure they were. 

Q. And what do you do? Pick up the piece that ties the steel 
together in other words, the bundle tie? A. They will put a choker 
around each end of these steel bundles and take the hooks on the end 
of these slings that they have already attached to the holding line, and 
then put the hooks into the chokers. 

Q. Do you know what purpose this steel was to serve? A. Well, 
footings for -- they had been driving piles there for footings for 
the overpass, that's the base. Then they put these rods in, then 
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they start on the footings, so I assume that is what this was for. 

Q. Now, after the load line was unhooked, what was your next 
movement or operation? A. Well, I -- they were poles, there were. 
quite a few wires, overhead wires, electrical wires, going up and 
down the track, and some of them hadn't been removed, so the first 
thing you do, when you get set up, you make sure you're not going to 
[39] hit the poles with the wires. 

So I had swung to the right and then I swung back to the 
left, to the left side of the rig, and then when I swung back again, 
then I saw this man there with the bucket, that the bucket had fallen 
on him; as far as I know,that is about it. 

Q. Now, was your purpose in swinging to the left and right to 
view the overhead wires? A. That is to make sure IJ have general 
clearance. 

Q. Was that — Well, would you tell me why you were looking for 
overhead wires? A. Well, it's an automatic thing. I have roughly 


60 feet of boom in the machine and you always make sure you have 


plenty of clearance to do your work. 

Q. Would you describe the crane that you used then? A. It was 
a Link-Belt 20-ton crane. 

Q. With a 60-foot boom? A. With a 60-foot boom. 

MR. MAHONEY: May I have Plaintiff's Exhibit — 

BY MR. MAHONEY: 

Q. Mr. Rossiter, Iam going to hand you what has been marked 
as Plaintiff's Exhibit No. 1 and refer to one of the shipping lists in 
this exhibit, Bethlehem Steel Company, No, 258651-24, which is con- 
tained — which has reference to, [40] rather — bundles of steel, re- 
inforcing bars. 

Now, Mr. Rossiter, was the load on the truck in question the 
same material that is reflected in that invoice that I show — 

MR. McCARTHY: Oh, Your Honor, I don't think this man would 
know the answer to that question. 
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THE COURT: Sustained. That invoice contains two separate 
loads, one with so many bundles — I don't have it before me — one 
with another bundle. They are different lengths, and until you can 
establish further — as far as I recall that witness’ testimony, all he 
could remember with regard to the load was it had reinforcing rods, 
steel reinforcing rods, and he hasn't gone beyond that. 

Now, I think you'd better test his recollection further before 
you get into this. 

BY MR. MAHONEY: 

Q. Would you, Mr. Rossiter, can you tell us anything else about 
the load on that truck, as to the size of the bundles? You have testi- 
fied to what use you feel these rods were to be put. Do you know 
anything about the length or the number of bundles, or can you tell — 
can you also describe the truck for us? A. Well, it was a flat-bodied 
truck but, as far as the load is concerned, the rods are usually shipped 


in various [41] lengths, and they are piled on the trucks at just a gen- 


eral look at them, all you would know, they were rods because you 
couldn't pick out the different amount of each length. 

Q. You knew — amI correct — they were steel reinforcing rods? 
A. Steel reinforcing rods. 

Q. That's it? A. That's it. 

Q. And they were in bundles? A. In bundles. 

MR. MAHONEY: I have no further questions of this witness. 

MR. McCARTHY: I have no questions of this witness. 

THE COURT: Well, now, wait. You pulled the crane over from 
a distance of a couple hundred feet and pulled up to about 20 feet from 
the truck that was to be unloaded; is that correct? 

THE WITNESS: Yes, Your Honor. 

THE COURT: And then you park — if that is the proper word for 
it ~ the clamshell behind the crane; is that right? 

THE WITNESS: That's right, Your Honor. 

THE COURT: That means, I take it, on the opposite side of the 
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crane from where the truck was? 

[42] THE WITNESS: No; the -- we weren't — the truck was ona 
slight angle to the crane. It was off this way, the — we would have 
been swinging over this side, and so we — you put the bucket in the 
middle so that you will have your swing. 

THE COURT: Oh; you mean the bucket was placed in the middle 
from where the truck was to where the load was to be put on the 
ground ? 

THE WITNESS: Yes, Your Honor. 

THE COURT: And that was what distance, a distance of what? 

THE WITNESS: Well, we were roughly 20, 25 feet from the truck 
and approximately the clear area where I assume they were going to 
build — unload it, was about the same. 

THE COURT: And then, there being some overhead wires there, 
you were swinging to test the clearance ? 

THE WITNESS: Yes, Your Honor. 

THE COURT: And it was during that operation that the clam 
bucket overturned and injured Mr. Mawyer; is that right? 

THE WITNESS: Yes, Your Honor. 

THE COURT: At that time had you attached the sling to the load 
line, or whatever you call it? 

THE WITNESS: No, the sling hadn't been connected then. 

[43] THE COURT: All right. Are there any other questions? 

MR. MAHONEY: I have nothing further, Your Honor. 

THE COURT: Do you have anything? 

MR. McCARTHY: No, Your Honor. 

THE COURT: You may step down. 

(The witness stepped down. ) 

THE COURT: Is there any reason why this witness shouldn't be 
excused? 

MR. McCARTHY: No, indeed. 

MR. MAHONEY: None, Your Honor. 
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THE COURT: You may be excused if you wish. 
MR. MAHONEY: If Your Honor please, I have issued a subpoena 
to Joseph M. Dignan and Sons to bring all memoranda and material 


concerning the job in question and what operations were performed in 
December, 1962. I understand that there is a witness in court with 
some material and I request that Your Honor for a few moments recess 


while I look at it. 

THE COURT: All right. We'll take a short recess. Let me know 
when you are ready. 

(There was a short recess.) 

MR. MAHONEY: May it please the Court, Esham. 

Thereupon, 


[44] POWELL W. ESHAM 


was called as a witness for the Plaintiff and, being first duly sworn by 
the Deputy Clerk, took the stand, was examined and testified as follows: 


DIRECT EXAMINATION 


BY MR. MAHONEY: 

Q. If Your Honor please, would you state your full name, sir? 
A. Powell W. Esham. 

Q. And where are you employed, Mr. Esham? A. Iam terminal 
manager for Joseph M. Dignan and Sons. 

Q. Now, in response to a subpoena, did you bring certain records 
with you pertaining to the Anacostia Freeway Eleventh Street job? 
A. I did. 

Q. May I see those records? 

(The witness handed some documents to Mr. Mahoney.) 

BY MR. MAHONEY: 

Q. Now, these records that you handed me, Mr. Esham, are de- 
livery receipts? A. That's right. 

Q. For the entire month? A. That's right. 

Q. Ihand you, Mr. Esham, a delivery receipt No. C-5306, [45] 
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which is dated December 18, 1962, which has reference to certain steel 
reinforcing bars; and, Mr. Esham, would you explain that receipt for 
us? A. Well, this is for 5500 pounds, eight bundles of steel reinforc- 
ing rods, which was delivered to the Eleventh Street Interchange at 
Anacostia Freeway. 

MR. MAHONEY: I believe I should mark this first Plaintiff's 
Exhibit ~— 

THE DEPUTY CLERK: 3. 

MR, MAHONEY: 3. 

THE COURT: When was it delivered? 

MR. MAHONEY: I was going to ask him that. 

THE COURT: All right. 

THE DEPUTY CLERK: Plaintiff's Exhibit No. 3. 

(A delivery receipt numbered C-5306 was marked as Plain- 
tiff's Exhibit No. 3, for identification.) 


(Plaintiff's Exhibit No. 3 for identification was shown to 


. McCarthy.) 

BY MR. MAHONEY: 

Q. Mr. Esham, can you tell me from that receipt on what date that 
steel was delivered to the Anacostia job, Freeway job? A. The ship- 
ment was picked up on the 18th at Baltimore, [46] and delivery receipt 
was entered back on our work in Baltimore on the 20th, so it’s —I 
couldn't state positively, but it's likely that it was delivered on the 19th. 

Q. Is there anything on that receipt to indicate exactly when it was 
delivered? A. No, there is not. 

Q. So you make your conclusion from the entries that are on there ? 
A. Right. 

Q. The date it was picked up and the date — A. That's right. 

Q. — that you marked it back in your Baltimore office? A. That's 
right. 

Q. Now, you have a date stamp on there, as December 20th, 1962. 
Would you tell us where that date stamp was made? A. The date stamp 
was made in our Baltimore office. 
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Q. And would you read what was delivered to the job? A. Second 
load, eight bundles steel reinforcement, length not over 30 feet maxi- 
mum length, and over 30 feet maximum length, the actual length was 
33' 6 inches. 

Q. Do you know who the driver was that delivered? A. I do not. 

Q. Have you searched your records to determine? [47] A. Yes. 

@. The name of the driver? A. We have attempted to find the 
name of the driver, but our daily work sheets which are kept for a 
period of one year, and each month another month is thrown away, and 
since this was over two years ago, when the question first arose, we 
had already thrown away the work sheets for the particular time. 

Q. Do you know -- can you describe, rather, the truck that was 


used to deliver that load? A. Yes, it's gota trailer number marked 
on here, T-188, it's 35-foot flat bed trailer and, of course, a tractor 
pulling it; I wouldn't know which, what kind of tractor, since I don't 


know the driver. 

THE COURT: What does T-188 mean, what kind of a number is 
that? 

THE WITNESS: That's just our company's trailer number. 

THE COURT: Oh. 

BY MR. MAHONEY: 

Q. Do you know, of your own knowledge, whether any other ship- 
per was on the job on the 19th? A. That day, I do not know, uh-uh, I 
don't know even if were, for sure. 
[48] MR. MAHONEY: I have no further questions. 


CROSS- EXAMINATION 


BY MR. McCARTHY: 

Q. Do you know, of your own knowledge, Mr. Esham, whether 
Bethlehem Steel used other carriers to make deliveries on the Balti- 
more plant? A. Yes, sir, they always do. They use three or four 
different carriers, including Dignan. They use Youngstown Cartage, 
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Atlas Transfer, and there's also a rigging company which they use as 


a common carrier on the steel. 

MR. McCARTHY: I have nothing further, Your Honor. 

MR. MAHONEY: Nothing further, Your Honor. 

THE COURT: You may step down. 

(The witness stepped down.) 

MR. MAHONEY: If Your Honor please, it was agreed in the pre- 
trial statement that the copy of the policy that Allstate issued to Joseph 
M. Dignan and Sons would be admitted into evidence without formal 
proof. Iam told that that policy is not available today and that we will 
have to rely on the undisputed facts in the pretrial proceeding, if I 
might read those, now, Your Honor. 

THE COURT: All right. 

MR. MAHONEY: On December 19, 1962, there was in full force 
and effect a policy of automobile liability insurance [49] issued by 
defendant Allstate Insurance Companies to Joseph M. Dignan and Sons, 
Inc., against liability for claims arising out of the ownership, mainte- 
nance or use of the latter corporation's vehicles. Use of the vehicles 
as defined in said policy "includes the loading and unloading thereof" 
and affords coverage to any person or organization legally responsible 
for the use thereof provided the use of the vehicle is by the named in- 
sured or with its permission. 

Plaintiff rests, Your Honor. 

MR. McCARTHY: Your Honor, I at this time would like to make a 
motion on the basis that I don't think that the plaintiff has carried its 
burden of proof in the case. I don't think they have established that it 
was in fact a Dignan vehicle that was on the site where this accident 
occurred, at the time it occurred; and further, even if the Court should 
feel that they have introduced sufficient evidence to permit an inference 
that it was the Dignan vehicle, then I think the evidence unequivocally 
shows that the unloading of this vehicle as — had not been done at the 
time of the accident to the plaintiff in the underlying case, that the 
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negligence, that these were merely preparations that were being made 
by Neal Lawrence, plaintiff in the basic actions employed preparatory 
to the beginning of the unloading. 

* * * 
{50} MR. McCARTHY: Yes; I went all through it during the recess, and 
I think the Court should probably judicially note the thing. 

THE COURT: Well, I don't think we need to get that far 
Mr. McCarthy. 

Mr. Mahoney, what have you got to say about this ? 

MR. MAHONEY: If Your Honor please, first, on the first issue 
which was raised, was the proof that this was a [51] Dignan vehicle on 
the job at the time, and it was that vehicle that was next to the crane 
from which the steel was to be removed, and I believe that we have 
showed everything that we could except to have the driver here and 
admit — 

THE COURT: You may have shown everything you could, but I 
have serious doubts you have shown enough. 

MR. MAHONEY: I believe, Your Honor, we have shown everything 
but to have the driver here himself and say that he was there at the 
time. 

* * * 
[53] MR. MAHONEY: Well, we do know that Joseph M. Dignan delivered 
a load of steel to the job on December 19th, and that was the only truck 
there that delivered steel that day. That was from the witness Mawyer - 
at the time of the accident. He did go on to say that he believed — 

THE COURT: Well, at the time of the accident, not that day. 

MR. MAHONEY: Well, there was only one truck there at the time 
of the accident. 

THE COURT: At the time of the accident. 

MR. MAHONEY: But he believes that some other truck might have 


come later. I believe that's his testimony. 
* * * 


JA 37 


[57] THE COURT: Well, if your driver had been operating this crane, 
you might have a different situation. 

* * * 
[59] THE COURT: Yes, but he had started with the unloading. How 
far back — now, you know this thing could get ridiculous. Now, the 
crane started out 300 feet away. Suppose when it first started moving 
from a distance of 200 feet it would have run over a child; would that 
have been in connection with the unloading? 

* * * 
[60] THE COURT: Well, that doesn't mean anything, I think; as I say, 
you could go back to where this crane operator hit a child, as he started 
to move from 200 feet away. Then you could carry back that the crane 
operator wasn't there but was two miles down the road operating 
another crane, so they got in touch with him by radio and told him to 
come up, and as he started out from two miles away he ran over some- 
body, and that’s in connection with the unloading. This thing gets 
ridiculous. 

* * * 

[61] THE COURT: Well, I wouldn't have any problem if, as the truck 
drove up, it hit the bucket knocking it over on this man. That would 
be relatively simple. 

* * * 
[63] THE COURT: The Court holds that the interpreting of the evi- 
dence most favorably to the plaintiff and giving the plaintiff of all rea- | 
sonable inferences to be drawn therefrom, that the plaintiff has: failed 
to sustain the burden of proof in two regards: 

1. Plaintiff has not sustained the burden of showing that ihipading 


operations had begun. 

2. The plaintiff has not sustained the burden of showing that a 
truck belonging to and operated by Joseph M. Dignan and Sons, Inc. 
was even present on the job site at the time of the accident in question. 


Defendant's motion will be granted, and please present an order. 
* * * 
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party of the first pa SOSKEY AND COM: 
PANY, of 1620 Thompson Street, Philadelphia, Pennsylvania, a corporation existing under the laws of the 
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Witnesseth, Tuat the Subcontractor, in consid-s tien of the fulfillment of the agreements heres 
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ARTICLE I. : 
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Subcontract Work aos 
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1:02. All the Subcontract Work shall be installed and completed by the Subcontractor in st: 
ance with the said Principal Contract and the Gencral Provisions, the Drawings and the Specific ativ 
Any other items not specifically mentioned therein or shown thereon, which may be reasonably iinghes or are 
required to complete the Subcontract Work, shall aiso be furnished and completed when and as required by 
the Contractor. 
1:03. ‘fhe Subcontractor shall conform to and abide by such additional drawings and exph nallons ny 
may be furnished iy the Architect io detail and illustrate the Subcontract sa teras the: 
the purpoce = stent of ie Olginas Urawings and Sjpecheations referred to wa Parageape 
contract. " 4 
1:04. The Sutvontractor is familiar with the Principal Conzract and bos ab the informa on, coacesteleg 
the sme, which the Subcontractor considers to be attached hereto and made a part hereof by reference. 
tn Subcontractor ahall fully and faithfully compiy with said Principal Contract ana the General Provi- 
sions, the Drawings and the Specifications in so far as the same relate to the Subcontract Work and hereby 
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Contract, has undertaken toward the Owner. 
1408 ‘The Subcontractor and the Contractor shall each le hound by, and shall severly comply wet 
the terns and provisions of the Principal Contract, the instruments and exhubis attached thercte, of 
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ARTICLE IL. 

2:01. The Subcontractor shall begin und coniplete, time being of the essence thereut, the severt) 
and the whole of the Subcontract as required by the Contractor, unless the unre for the con:pletion os tite 
contract Worle shall be extended as hereinafter provided, 

2:02. If the Subcontractor should be delayed in the prosecution or comyistion of the Szbcontract W. 
the act, neglect or default of the Contractor, or the Architect, or any ozher sulcontractur eniployed by tae 
Contractor upon the Project, or by any damage causcd by fre or other casualty tor which the Sulwer v 
is not responsible, or by general strikes or lockouts caused Ly acts of employees, then the tune bacd or tie 
Contractor for'the completion of the Subcontract Work shall’ be extended for such perind of tinte as shall be 
detennined and fixed by the Architect as the time lost by reason of any or ali of the causes aforesaid. 

203. No allowance of an extension of the time for performance of this Subcontract will be granted, 


unless a claim therefor is presented to the Contractor ia writing and within forty-eight hours of the uccurrence 
of the cause thereof. 


+ ARTICLE II. 

3:01. The Subcontract Work shall be done under the direction of the Architect and his decisinn as to the 
true construction and meaning of the Drawings and Specifications shall be final and cunctusive. 

302. The Subcontractor shall, within twenty-four hours after recewing written notice from the Cor- 
tractor to that cffect, proceed to remove from the Project or the Project site all mateziats condemned by the 
Contractor, whether worked or unworked, and to take down all portions of the Subcentract Work, hich the 
Contractor shzll by like written notice condemn as unsound or improper. cf 2s in any way faiting to conferm 
to the Drawings and Specifications. The Subcontractor shall make good all work damazed or destroverd ws reby. 


: ARTICLE IV. 
4:01. The Contractor shall pay the Subcontractor for the performance of the Subcontract Work uader 


wee bey b ud 


4:01 - The Contractor shall pay the Subcontractor for the performance of the Sub- 
contract Work under this Subcontract at the unit price of FIFTY-THREE DOLLANS (53.00) 


per ton. a 


4:08 - The Subcontract prices include Sales and Use Taxes applicable to the performance 
of the Subcontract Work. akc 


a 


shail Nave Neen received py the Contractor. 

4:04. The balance due or final payment to the Subcontractor, under this Subcontract, shall Te paid, by 
the Contractor to the Subcontractor, upon the expiration of THIRTY. —-— (30 3-days fron: the cate 
of the completion of the Project, in accordance with the applical-le provisions of the Principal Co ::act, when 
$0 accepted ar! certified by the Architect. 

405. The Stibcontractor, when required by the Contractor, as a conditipn precedent to the noking of 
any payment under this Subcontract, shall furnish evider:: satisfactory to the Contractor of the paym: 
the Subcontractor of all indebtedness incurred fo7 material, labor and equipment included in ane rere 
monthly stetement furn’s'.0 under this Subcontrat. 

6:06. The Subcontractor, when required by the Contractor as a condition precedent to the mal: 
the final payment under this Subcontract, shall furnish to the Contractor a full and compicte relerse of 
for ai} materials furnished, work done znd equipment used under this Subcontract. and an absolute ic Lange 
{rom claims of any kind that might result from the performance of the Subcontract Work. 

4:07. No payment made under this Subcontract, except the fina’ payment, shall be conclusive evidence 
of the performance of this Subcontract, cither wholly or in part, nd no payment shall be construed te be an 
acceptance of the Subcontract Work, or any defective work or m terials thereof. 


ARTICLE V. a 

SM. The Subcontractor, before commencing the Subcontrac: Work, shall procure and theresfter main- 
‘tain policies arlonuate to protect the Subcontractor from claims under Workmen's Compenanca 
Ditity, Promerty Damage and such other insurance or coverage, a3 required by the Contractor or 
Contract, fron such insurance company 2nd its affiliare! companies, or either, as sclected by the Contractor, 
inchuling withers: I tion claims for damages for perecnal injury, including death, which nny arise fram 
operations under thie Subcontract carried on either hy the Subcontractor or by any subcontractur, wcll 
work commrchended by this Subcontract shall have been entirely completed and accepted in acewrdance with 
the Principal Contract. 

Certificates evidencing that such required insurance is in effect shal! be furnished by the Subcontractor to 
ths Contractor. 

02. In case of the failure of the Subcontractor te provide or maintain such insurance and policies in 
felt force ond effect as aforesaid, the Subcontractor herehy authorizes and empowers the Contractor, w aont 
any notice of its intention so to do, to provide such required policies of insurance and other coverage on be. 
half and far the account of the Subcontractor and to ray any and all premiums duc thereon, and te fer ot the 
agmreeate ament of anch prenioms so paid by the Contractor from any nroncys, whieh may be due or theres 
after he~sune dye to the Subvsutractar ender (Me Subrent net 

SNS The f vz insrrance aml coverage provi’. +6 shat! be ary cable, where the porte cmc © 
of the Subcontene: Work, involving the use of labor at on on the site of the Project, shall have b+ 
the Suferantcacter. “The Subcontractor shall make no agreement therefor, or with respect thercte, wh’: 
not effectually bind the other party thercto to like compliznce with the requirements hereof. 

6-04. The Subcontractor shall exclude all Subcontract Work, which may be performed on er at the site 
of the Proicet, front the coverage of any other insurance in force on behalf of the Subcontractor arai shall 

such other insurers, if any, 6f the stipulation made in this Subcontract. 
ne Sulcontmetar, by compliance with the foregoing requirements as to insurance, shall not he 
relieve] front any liability whatsoever ucder any indewnity imposed by the provisions of this Subvont- ict of 
the Princizal Contract. 


woos Ju t 


ARTICLE VI. 
GIN. The Contractos, before the commencing of the Subcontract Work, shail arrange ta have vr cured 
ereafter maintained in the name of the Contractor, during the progress of the work under the Vrnciral 
| insurance ua the said wor's of the Contractor against loss or damage Sy five as regjcizet | 
Princinal Conract. 


~ ARTICLE VIL. 
action ghall provide aod euzply, im the pertorasece ul the Subcustrace Werk, tune and diigret atrertiou te the fue 
5 ot Nek eememee (nereol, @ eUIberEncy Of pruprny okie amd OLbET moraunen aad CUUpEEM Bed OF ected ev aa ot 
so tug whee requued aad Of the HUME? God BmOUNL Dreaded, Oe Ucitrmines Anu URCY by the Conttetur, 
Mee WebeCin We aie BOE Oy the Contec 


Jive, The Suucontuactet ekall pay prowytly euy aod al) eum or cume of indwry dur by the Sutventracive for Lint and Matenee tasusied 
vyoed im eink wbvul tle perbucmae OF tie Subcontract Werk. : 
Ce WS, Lhe Dulcuuecior ball umdecamly we Contsactor agasnet all claune of ur 


ve. 

aire oF bene agaist ine Mops, of Bis wat vt ony we 
BaiCain Iden wy the Suecvawacton ar) ubcontracs Ware uuver th, 

Of Sth. ee, Wt, Weard, 1m mind aloul the ©. 


ODE e reed the 

eeant te waek amd bal 
OF Boy Oyretimni bor eaire wish dvee, pertonaed, lurmubed er suppled ia and ebout 
abd lelan Detloined and eamterale iyenabed umler uhis Suvconirect. 

7:07. Lhe Sulrcatracior gall eulcat tor approval, at tbe expense of the Subcomtrectur, samples, shop demmonge amd 

required by tbe Pvecipal Coarract or a6 wre by the Contrmerer, 
Audet lor and rolent to the Contractor Wr syryruval, as awd whem tequre) wmd divected by the Gone 
& Progiere chan, showing the + which the Sule 
oe which the cssamual paris of 1 be coumenced and coms i 


Slot reeves the mgt af all ume te rou 
fully pay all charges in esmoeciion with the delvery of matersle lurmahed Unccs te Dulaeniracs egos J 
i taatland of Cohvery, 
ARTICLE V1IL. 
$:0), The Suteoutractor warrants that the delivery, erecuoo and use o! maserial supplied of erected under thie Subcontract, euler alone 
er ba euaibingion wih etber matcrole, do Cot and wil mot mirage upoe any patente, Uipeied “tates of lures 
3:02, The Suurontrectey ohall ladamadly and seve harelese tbe Curisacier end see UO: agence: @!! damages which they. oF ether 
ef (era, ray vuatain by reacon of claims Lot walrvegeenat of patents oF trademarks efeng ut ot the Dubtwwiant: Work, oF by teerve Ot Ube 
wae Of EN yalcul apyaancer preducie OF processes 
The Sulewuttacton abak, at tbe sole 
either of them, founded uzoe a clase of ninagement of 
@2 expense, suciuding reasonable couse feea, incarred 
ieped walnageccat ; 
"Tre Cousracior and the Owner chell ench be ponmited te be represented by theie own counsel im any ouch suit oF action shou-d they, of 
. Coed them, oo Core 
ARTICI.Z£ IX. 


0103. The Cootrector hcl provits aD shor end matrices «<eusl te the conduct of the work wpoe the Tre, mot inciided im thie 
fctccousct, le euch accor as cx 00 Csicy Ke procres, aad im the event of Lasre to de oe, thereby coumng lose to the Sulcvarractor, the 
Sireclor wall reraluree the Sulcootscetor for ouch lows 
9.U2, Af the Subeowiracior ehall dctay the procres: of the work wader tha Principal Contract a0 as to cause ines for which tte Com 
tractes sad become havle, bee the Subcontractor ahali re unbwres the Contractor for euch lows, 
9:03. Auy dapute ansing between the Coutrectey ood tbe Sulneatracty as te the emuuat of such lose, shall be devermined va accordance 


wks oe asl: reigns of tha Pruacipe) Coairecs. 
pica is ARTICLE _X. 


20:03, The Subceatrectey ehall mot eeil, ascige ow transter chs Sebcoutract, of any part of the Su! 
er cums of cmamey due of to become due and payable bercus ter, without the written consent of the Comrectur 
Ths Subcowiract is executed acd delivered «jee the condition preevdent that the Subcoatractor shall be 34 
Principal Contract and 1! either or any of them shall (asl or retuse te ayyreve the on 
Work, thea this Suboontract shall be mall eed woid and of ae lorce or effect onal the Subcent 
te ¢rr by roasce ef the failure om the part of any auch prreene to aiprive the Sulcuutrar: 
Eabecairest Werk, or by the reacitsion or cancellation of ius Subcovtrect by tha Contractor. 


ve any 
exuct the cou thecal from 
the t!1 Selromuact Work 


belaace of the erscunt te be paid wader 
oct Work, such axcete shall be pard by the Contractor to the Subcontractor; bat u 
rectat absll pay the difervece ww the Coatracivt. 


ARTICLE XIL 
12:01. The Cantractor and the Sgbeanimeter, ced they heirs, exerniars, adrlaistroter, euermenrs, and ascsiges, shot severely fully 
tbe covenastes harem comailzed, 


ARTICLE XUL : 


13:01 The Subcontroct is subject to, but without limitation, certain sta: 
regulatory requirements of the District of Columbia, reverred to in-ine | 
Contreet, or attached thereto, under respective nucbers, articles und ie. 
tad heretofore made a part hereof in their entirety by. reference, a% fall 
Special Provisions, Non-Diserimination in Employment. Wage Rates, Roa. ire 
Federol-Aid Contracts Interstate Highways (Act of 1950), Special Stiputacin: 
to Wage Rotes and Payrolis, and Contractor's Report of Employment. 


ecopoes 


ARTICLE XIV 


14:01 The term “Architect”, wherever and as often as used in the oyine 
and be the Contracting Officer of the District of Columbia as defiance : 
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NOTICE OF APPEAL. 73 (B) 


United States District Court for the District of Columbia 


aloe 2S ty 


McCLOSKEY AND COMPANY 


vs. 


ALLSTATE INSURANCE COMPANIES , INC. 
Defendant. 


NOTICE OF APPEAL 


Notice is hereby given this 23rd day of December 


McCloskey and Company, plaintiff above, 


hereby appeals to the United States Court of Appeals for the District of Columbia from the 
judgment of this Court entered on the 30th day of November 19 64 
in favor of defendant Allstate Insurance Companies, Inc. 

against said plaintiff. 


PLEDGER, EDGERTON & MAHONEY 


By: John F. Mahoney, Jr. 


Attorney for plaintiff 
925 Washington Building 
Washington, D. C. 


ET 


Mail copy to: 


Joseph S. McCarthy, Esq. 
745 Washington Building 
Washington, D. C. 
Attorney for defendant 


BRIEF FOR APPELLANT 


Bunited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 19,163 


McCLOSKEY & CO. 
Appellant, 


ALLSTATE INSURANCE COMPANIES 
Appellee. 


Appeal From the United States District Court 
for the District of Columbia 


. : les E. Pledger, Jr. 
United States Court of Anpeals ae fig 
for the District of Coiumda Circuit John F. Mahoney, Jr. 


FILED APR 19 1965 925 Washington Building 
Washington, D. C. 


Worthen Of eadaous Attorneys for Appellant 


CLERK 


STATEMENT OF QUESTIONS PRESENTED 


In the opinion of appellant the questions are: 


1. 


Did plaintiff McCloskey establish a prima facie case of owner- 
ship of the vehicle in question So as to require the defendant 
Allstate to go forward with its case and, 


Are acts preparatory to and an integral part of the unloading 
process of a vehicle included within the scope of the unloading 
clause in the Allstate policy so as to provide coverage for 
plaintiff McCloskey in the pending personal injury suit below. 


JURISDICTIONAL STATEMEN1 
STATEMENT OF THE CASE 
STATEMENT OF POINTS 
SUMMARY OF ARGUMENT 
ARGUMENT: 


I. The Evidence Adduced on the Identity of the 
Vehicle in Question Was Clearly Sufficient 
To Establish a Prima Facie Case of Ownership 
by Defendant Allstate's Assured 


Acts Preparatory to and an Integral Part of 
the Unloading Process Are Deemed To Be 
Unloading Within the Meaning of the Allstate 
Policy and Under Either Doctrine - the 
Coming To Rest Doctrine or the Complete 
Operation Doctrine - the Defendant's Policy 
Applies 


A. The Coming To Rest Doctrine vis-a-vis 
the Complete Operation Doctrine 


B. Acts Preparatory to and an Integral Part 
of the Unloading Process Are Deemed To 
Be Unloading Within the Meaning of the 
Standard Automobile Clause 
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Anited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 19,163 


McCLOSKEY & CO. 
Appellant, 


ALLSTATE INSURANCE COMPANIES 
Appellee. 


Appeal From the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


This is an action under the Federal Declaratory Judgment Act as 
amended (28 U.S.C.A. §§ 2201, 2202) to determine insurance coverage. 
A final judgment was entered for the defendant (appellee) from which 
this appeal is taken. The jurisdiction of this Court is founded upon the 
provisions of Title 28 § 1291, U.S. Code. 


STATEMENT OF THE CASE 


For the sake of clarity, the parties will be referred to as follows: 
appellant, the plaintiff below, as McCloskey or plaintiff McCloskey, and 
the appellee, defendant below, as Allstate or defendant Allstate. There 
is also a suit pending below awaiting a determination of this suit to 
which reference is frequently made and the plaintiff therein is referred 
to as plaintiff Mawyer. 


Plaintiff Mawyer was injured on December 19, 1962 at the Anacostia 
Freeway construction project while performing work for his employer, 
Neal Lawrence, Inc., the steel subcontractor. He, joined by his wife, 
filed suit against McCloskey & Co., the general contractor, entitled 
Bernard H. Mawyer and his wife, Virginia B. Mawyer v. McCloskey & 
Co., Civil Action No. 570-63, claiming that the negligence of one of its 
employees in the operation of a crane injured him (J.A. 8, 10). There- 
after, McCloskey demanded that Allstate assume the defense of this 
litigation in its behalf and pay any judgment rendered up to the limits 


of its policy of insurance with its assured Joseph M. Dignan & Sons, 
Inc., asserting that the latter's truck was being unloaded by the crane 
in question within the meaning of the Allstate policy of insurance at the 


time of plaintiff Mawyer's accident, and McCloskey therefore was an 
additional assured thereunder. This demand was refused. A declara- 
tory judgment suit was filed on January 24, 1964, and the Mawyery suit 
is now pending below awaiting a determination of the insurance cover- 
age issue herein. 


As part of the pretrial discovery, McCloskey served interrogatories 
to Allstate to obtain the name and address of the driver of its assured's 
vehicle which delivered reinforcing steel bars to the construction job on 
the morning of the accident (J.A. 3, 4). Allstate replied that it was un- 
able to ascertain the name of the operator of the truck owned by its as- 


sured that was "allegedly" at the scene (J.A. 4). It asserted further at 
the pretrial hearing that it was unable to ascertain that any truck owned 
by its insured Joseph M. Dignan & Sons, Inc. made any delivery to the 
construction job on December 19, 1962 (J.A. 6) and demanded strict 
proof thereof. 


As part of the undisputed facts in the Pretrial Order there appears 
the following: (J.A. 5) 


"On December 19, 1962, there was in full force and 
effect a policy of automobile liability insurance issued 
by defendant Allstate Insurance Companies to Joseph M. 
Dignan and Sons, Inc., against liability for claims aris- 
ing out of the ownership, maintenance or use of the latter 
corporation's vehicles. Use of the vehicles as defined in 
said policy ‘includes the loading and unloading thereof’ 
and affords coverage to any person or organization le- 
gally responsible for the use thereof provided the use 
of the vehicle is by the named insured or with its per- 
mission." 


This case came on for trial before Judge Hart in the United States 
District Court for the District of Columbia on November 25, 1964, and 
the issues to be decided were twofold: (a) whether the vehicle which 
came onto the construction site on the morning of the accident loaded 
with various sized steel beams was owned by Allstate's insured Joseph 
M. Dignan & Sons, Inc., and (b) whether the unloading of this vehicle had 
commenced within the meaning of the Allstate policy at the time of plain- 
tiff Mawyer's accident. 


McCloskey introduced into evidence through the testimony of plain- 
tiff Mawyer that he was the job foreman for Neal Lawrence, Inc., the 
steel subcontractor on the Anacostia Freeway project (J.A. 12); that he 
required the use of a crane to unload steel from a truck that was com- 
ing on to the job early the morning of the accident. Arrangements were 
made to obtain a crane and operator from McCloskey for this purpose 
(J.A. 13). A crane which was being used to take down an abutment near 


a railroad bridge ceased this operation and went to the truck which was 
loaded with steel rods to unload it (J.A. 13). When the crane arrived 


near this truck (about 20 feet away), plaintiff Mawyer and the employees 


of Neal Lawrence, Inc., working under his direction, placed timbers 
next to the truck on which to lay the unloaded steel. Then they unhooked 
the load line from the clamshell of the crane so that the crane could 
pick up the steel (J.A. 14). While Mawyer's back was turned, the clam- 
shell which had been placed on the ground turned over and struck him 
in the back (J.A. 14). None of the steel had actually been removed from 
the truck at this time (J.A. 16). 


With respect to the identity of the truck in question, plaintiff Mawyer 
stated it was a tractor-trailer with a tandem, a flat-bodied truck carry- 
ing reinforcing steel for footings (J.A. 16, 17); that the length of the 
steel bars was approximately 18-20 feet tied together in bundles (J.A. 
17). At this juncture, the Bethlehem Steel invoices for the month of 
December 1962, which reflected the dates on which steel was delivered 
to Joseph M. Dignan & Sons, Inc. for this project were introduced into 
evidence as plaintiff's Exhibit No. 1 (J.A. 18, 38-48). These showed 
that two loads of steel reinforcing bars, some under and some over 30 
feet in length, were delivered to Joseph M. Dignan & Sons, Inc. in Bal- 
timore, Maryland on December 18, 1962, marked for the Anacostia 
Freeway job (J.A. 47, 48). When this witness was questioned as to 
whether the same type of material as reflected in these shipping lists 
was on the truck in question an objection was made and sustained, the 
Court stating that the steel in the shipping list was "30 feet and better" 
(J.A. 19). Mawyer testified also that he was expecting two loads of re- 
inforcing bars that day from Bethlehem Steel Company but he does not 
recall if the other had come in (J.A. 20, 21). Nevertheless, the steel 
unloaded subsequently was used for footings (J.A. 21). The subcontract 
between McCloskey and Neal Lawrence, Inc. reciting the agreement of 
Neal Lawrence, Inc. to unload steel, among other things, was then in- 
troduced into evidence (J.A. 22, 49-52). 


A) 


The crane operator, Joseph L. Rossiter, who testified next, stated 
that he was operating a crane removing abutments from an old railroad 
bridge on this project for a few hours on the morning of December 19, 


1962; that he ceased this operation and moved the crane as directed to 
unload steel from a truck approximately 200 feet away (J.A. 26). He 
positioned the crane about 25 feet from the truck; the load line from the 
clam bucket was removed, allowing the bucket toset on the ground (J.A. 
27) and slings were attached to the load line to pick up the bundles of 
steel (J.-A. 28). Then Mr. Rossiter said he swung the 60 foot boom of 
the crane around to look for overhead power lines (J.A. 29) and plaintiff 


Mawyer was injured. 


Concerning the truck in question, Mr. Rossiter testified that the 
load on it consisted of steel rods tied in bundles to be used for footings 
for the overpass (J.A. 28). Mr. Rossiter was handed plaintiff's Exhibit 
No. 1 and when asked if the steel on this truck was the same material 
as reflected on the Bethlehem invoices, objection made thereto was 
sustained by the Court for the same reason as previously stated (J.A. 
30). 


Howell W. Esham, the terminal manager for Joseph M. Dignan & 
Sons, Inc., produced his company's records in response to a subpoena 
duces tecum which showed receipts for two loads of steel reinforcing 
rods picked up at Baltimore, Maryland on December 18, 1962, for the 
Anacostia Freeway project (plaintiff's Exhibit No. 3, J.A. 53-55). He 
testified that the time-stamp thereon (December 20, 1962) was entered 
in the Baltimore office and that it was "likely" that delivery was made 
to the job on the 19th (the day of the accident) (J.A. 33): 

"Q. Mr. Esham, can you tell me from that receipt on | 
what date that steel was delivered to the Anacostia 
job, Freeway job? A. The shipment was picked up on 
the 18th at Baltimore, [46] and delivery receipt was . 
entered back on our work in Baltimore on the 20th so 


its - I couldn't state positively, but it's likely that it 
was delivered on the 19th." 


Mr. Esham testified that he did not know the name of the driver that 
delivered the load as the daily worksheets had been thrown away (J.A. 
34). [However, the name "R, Dembeck" appears as the driver's signa- 
ture on the Dignan receipt (J.A. 54)]. Mr. Esham identified the truck 
that was used to deliver the load in receipt C 35306 as a 35-foot flatbed 
trailer with a tractor pulling it (J.A. 34). 


When the Allstate policy of insurance was not produced at the trial 
as agreed (J.A. 35), the "Undisputed Facts" in the Pretrial Order con- 
cerning the pertinent provisions of the policy were read into evidence 
and plaintiff McCloskey rested (J.A. 35). Allstate then moved for a 
finding which was granted, the Court holding that McCloskey failed to 
carry its burden of proof in two regards: (J.A. 37) 


(the Court) 
"1, Plaintiff has not sustained the burden of showing 

that unloading operations had begun. 
The plaintiff has not sustained the burden of show- 
ing that a truck belonging to and operated by 
Joseph M. Dignan and Sons, Inc. was even present 
on the job site at the time of the accident in ques- 
tion." 


Judgment was entered for Allstate on the 30th day of November 
1964 (J.A. 7) and this appeal followed (J.A. 58). 


STATEMENT OF POINTS 


The points on which appellant intends to rely on appeal are: 


1. That the lower Court erred in finding that plaintiff (appellant 
herein) failed in its burden of proving ownership of the vehicle in ques- 
tion. 

2. That the lower Court erred in finding that the unloading process 
of the vehicle in question had not commenced prior to the accident in 
Mawyer et ux. v. McCloskey, C.A. 570-63, and defendant (appellee herein) 


is under no duty to defend the aforesaid suit or pay any judgment ren- 
dered therein. 


SUMMARY OF ARGUMENT 


At the conclusion of plaintiff McCloskey's case, the Court ruled that 
McCloskey failedto prove ownership of the vehicle in question in Allstate's 
assured and failed also to prove that the unloading process thereof had 
begun. 


With respect to the first ruling, the evidence showed that the as- 
sured vehicle was the same type as the vehicle in question — a flat 
bodied tractor-trailer; that each had the same type load — reinforcing 
steel rods tied in bundles; that two loads of these rods were marked for 
delivery that day to the construction site and both were to be delivered 
in assured vehicles; and that they were, in fact, delivered. Moreover, 
the terminal manager of the assured admitted the likelihood of the as- 
sured vehicle being at the scene on the day of the accident. Hence, 
McCloskey clearly proved a prima facie case of ownership of the ve- 
hicle in question, requiring Allstate to go forward with its case and the 
Court erred in entering a finding for Allstate at the conclusion of plain- 
tiff McCloskey's case. 


On the issue of unloading, the Court limited the definition of 'tun- 
loading" in the Allstate policy to the actual removal of items from the 
vehicle although the overwhelming weight of authority gives this term 
a broader meaning, to include acts preparatory to and an integral part 
of the unloading process. In the case at bar, it is undisputed (J.A. 36) 
that acts preparatory to and an integral part of the unloading process 
had, in fact, begun. 


McCloskey then as "an organization legally responsible for the use 
[of the vehicle]"' [Allstate policy] is afforded coverage for the pending 


personal injury suit below. 


ARGUMENT 
I 


The Evidence Adduced on the Identity of the Vehicle in Question 
Was Clearly Sufficient To Establish a Prima Facie Case 
of Ownership by Defendant Allstate's Assured 
As Allstate claimed their assured Joseph M. Dignan & Sons, Inc. 
was unable to ascertain the name of the driver of its vehicle "allegedly" 


at the scene (J.A. 4), it was incumbent upon McCloskey to show prima 


facie by testimony of witnesses who observed identifying features on the 
truck and from available documentary evidence that the vehicle in ques- 
tion was probably a Dignan vehicle. Through the testimony of plaintiff 
Mawyer and the crane operator Rossiter, the truck in question was iden- 
tified as a flat-bodied tractor trailer with a load of steel reinforcing 
rods tied in bundles to be used for footings in the Anacostia Freeway 
project. (J.A. 17, 30). 


In addition, Mr. Mawyer testified very significantly that two loads 
of steel reinforcing rods were expected the day of the accident from 
Bethlehem Steel Company (J.A. 20). 


In establishing the vehicle in question as the assured vehicle it was 
shown that two loads of steel reinforcing bars from Bethlehem Steel 
Company were delivered to the assured's trucks on December 18, 1962 
at Baltimore marked for the Anacostia Freeway job (J.A. 40); that these 
loads were delivered to the Anacostia Freeway job as evidenced by the 
Dignan receipts (Plaintiff's Exhibit No. 3, J.A. 53-55) dated December 
20, 1962 at the Baltimore office which indicated (according to the termi- 
nal manager) that the delivery was "likely'’ to have been made on the 
19th, the date of plaintiff's accident. (J.A. 33). Further, the truck used 
to deliver the steel was a 35-foot flat-bed trailer with a tractor pulling 
it. (J.A. 34). 


To say the least, the evidence showed the probability that the truck 


in question was in fact a Dignan vehicle and hence, McCloskey estab- 
lished a prima facie case ownership in this regard. 


In Bowling v. Roberts, 1912, 235 Pa. 89, 83 A. 600, the identity of 
the vehicle which frightened plaintiff's horse causing the occupants of a 
wagon to be thrown out was in issue. Plaintiffs described the vehicle as 
a large one, decorated with flags and bunting and that there were four or 
five persons in the car. The lower Court entered a compulsory non-suit 
which was reversed on appeal, the Court holding that a prima facie case 
of ownership had been made out and stated on page 601, 83 A.: 


"They manifestly gave the best and only description of ‘the 
machine that any one could give under the circumstances. 
This description, with the other facts in the case, we think 
was sufficient to warrant the conclusion by the jury that 
it was the Roberts automobile that frightened the plaintiff's 
horse. The decorations on this machine corresponded to a 
certain extent, at least, with those on the Roberts machine 
in use by the defendants on that day. Both were covered 
with 'a lot of bunting and flags fluttering all over the ma- 
chine, just like a mass of bunting." A machine thus deco- 
rated would attract attention, and would be noticed wher- 
ever it went. Mr. Bowling says that he saw no other ‘ma- 
chine decorated with bunting in the community on that day. 
Of course, this is not conclusive of the fact, but it is some 
evidence for the jury. The Roberts machine was a large 
one, so was the one that caused the accident, and, from the 
description given by the witnesses, the decorations of the 
two machines may well be regarded as similar. It would 
be difficult for the plaintiffs to describe more accurately 
than they did the automobile which frightened their horse. 
To require a plaintiff under such circumstances to testify 
to the number or give a minute description of the machine 
which caused the accident would frequently defeat a meri- 
torious cause of action. It cannot be expected, and there- 
fore it is not required." 
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Similar identifying features of a vehicle were sufficient to establish a 
prima facie case of ownership in Finnerty v. Baker, 1954, 70 Ohio L. 
Abs. 297, 128 N.E.2d 462. 


There are many cases in which particular color schemes and other 
peculiar marks of identification have been determined sufficient to raise 
a presumption of ownership, requiring the defendant to go forward with 
rebuttal. In this jurisdiction, see for instance, Callas v. Independent 
Taxi Owners' Ass'n., 1933, 62 App. D.C. 212, 66 F.2d 192, cert. denied, 
290 U.S. 669; Montague v. Goolsby, 1956, 99 U.S. App. D.C. 148, 237 
F.2d 776 and also cases collected in the Annotation at 27 A.L.R. 2d, 
commencing on page 167. 


To meet its burden, McCloskey need not eliminate every possibility 


that Some other truck was involved which, with the limitations put on it 
here, would virtually be an impossible undertaking. The law requires 
only that it prove facts from which it could fairly be inferred that it was 
the assured vehicle. This McCloskey has done. 


In Sevitch v. DeAngelo, 1950, 365 Pa. 64, 73 A.2d 372, 373, the 
Court stated: 


"| itis not the rule that circumstantial evidence to 
establish negligence need exclude everything which the 
ingenuity of counsel may suggest as having possibly 
caused or contributed to the injuries or death. * * * 
Since proof to a degree of absolute certainty is rarely 
attainable in any litigated factual controversy, the law 
requires only that the evidence as to the operative 
cause of the accident be enought to satisfy reasonable 
and well-balanced minds that it was the one on which 
plaintiff relies." 


And, in Fandiller v. Peluso, 139 Conn. 225, 92 A.2d 734, 735 (1952), the 
Court said: 


"Noone sawher collide with him. However, courts must 
necessarily rely in many cases, upon circumstantial 
evidence. They are entitled to draw reasonable and 
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logical inferences from facts existing prior to or sub-_ 
sequent to an event for the purposes of reaching a 
conclusion of fact." 


In Bowling v. Roberts, supra (p. 601, 83 A.): 


"(2] While the burden is upon the plaintiff in such cases 
to prove whose machine was responsible for the accident 
resulting in his injury, and he must identify it to the sat- 
isfaction of the jury, he is not required to do an impossi- 
ble thing, but only to produce such evidence as will satisfy 
the minds of 12 intelligent jurors of the identity of the 
machine. This might be done by showing the similarity 
between the peculiar and unusual decorations on the — 
Roberts machine and those on the machine which fright- 
ened the plaintiffs’ horse, and the plaintiffs might thus 
make a prima facie case which the defendants would be 
called upon to answer." 


Here, although McCloskey could not show a name or particular in- 


signia on the truck in question, nevertheless, the evidence relating to 
the type of vehicle involved, the use to which it was put, the load on the 
vehicle, the shipping date and receipts of delivery by the assured, and 


more Significantly, the admission of the assured's terminal manager 
that it was "likely" that the shipments were made on the day of the ac- 
cident in the same type of vehicle, clearly raised an inference that the 
assured vehicle was the vehicle on the scene at the time of plaintiff 
Mawyer's accident. 
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Il 


Acts Preparatory to and an Integral Part of the Unloading 
Process Are Deemed To Be Unloading Within the Meaning 
of the Allstate Policy and Under Either Doctrine — the 
Coming To Rest Doctrine or the Complete Operation Doc- 
trine — the Defendant's Policy Applies. 


A. The ''Coming To Rest" Doctrine vis-a-vis the ''Complete 
Operation" Doctrine. 


Courts have been called upon on numerous occasions to resolve a 
dispute factually similar to the case at bar and in doing so, have for- 
mulated two doctrines which will be discussed separately. 


The "Coming to Rest" Doctrine. Under the "coming to rest" doc- 
trine, loading consists of only the actual removal of the article from 
the truck up to the time when the article taken off the truck has actu- 
ally come to rest and every connection of the truck with the unloading 


process has ceased. This is clearly the minority rule, which is fol- 
lowed in only two jurisdictions — Wisconsin and Georgia — and in the 
former, a recent case indicated that this jurisdiction is also leaning 
toward the "complete operation" rule. American Casualty Company v. 
Fisher, 1942, 195 Ga. 136, 23 S.E.2d 395, 144 A.L.R. 533; Hardware 
Mutual Casualty Co. v. St. Paul Mercury Indemnity Co., 1953, 264 Wis. 
230, 58 N.W.2d 646. 


In Fisher, an employee of the insured had delivered an adding ma- 
chine and placed it upon a table. When this employee removed another 
adding machine from the same table, the table tilted and the new ma- 
chine fell on the plaintiff's foot. The Court held that under those cir- 
cumstances the accident was not within the coverage of the standard 
automobile policy because the unloading operation was complete when 
the new machine was placed on the table. 


In the Hardware Mutual Casualty Co. case, the plaintiff fell through 
an opening in the sidewalk which the employee of the defendant trucking 
company made when he opened a hatchway to deliver beer. The plain- 
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tiff's injury came before anything had been removed from the truck. 

The Court, in holding that the automobile policy under its loading and 
unloading provision applied, cast serious doubt as to whether its for- 
mer ruling in Stammer v. Kitzmiller, 1937, 226 Wis. 348, 276 N.W. 629, 
631, which adopted the "coming to rest" doctrine and involved a similar 
factual pattern, was still the law in that jurisdiction. The Court in com- 
menting on the Stammer opinion stated, 647-648, 58 N.W.2d: 


"In the case at bar, the truck and the beer had arrived at 
the intended destination on the street, and the opening 
of the trap door by the driver was properly and neces- 
sarily the actual commencement of the physical opera- 
tion of unloading the beer. Apparently no time had 
needlessly elapsed between the driver's opening of the 
trap door and the intended continuing movement of the 
beer into the basement for storage, which was an essen- 
tial part of the unloading operation." 


The "Complete Operation" Doctrine. The majority of jurisdictions 


adhere to the "complete operation" rule, which has been adopted in Cali- 
fornia — Maryland Casualty Company v. Tighe, 1940, 29 F. Supp. 69, 71, 
affirmed (9th Cir.) 115 F.2d 297; Connecticut — Raffel v. Travelers 
Indemnity Company, 1954, 141 Conn. 389, 106 A.2d 716; Minnesota — 

St. Paul Mercury Indemnity Company v. Standard Accident Insurance 
Company, 1943, 216 Minn. 103, 11 N.W.2d 794; Missouri — Maryland 
Casualty Company v. Dalton Coal and Material Company, 1950, (8th Cir), 
184 F.2d 181; New Jersey — Turtletaub v. Hardware Mutual Casualty 
Company, 1948, 62 A.2d 830; New York — Wagman v. American Fidelity 
and Casualty Company, 1952, 304 N.Y. 490, 109 N.E.2d 592; Ohio ~ Bier 
v. National Casualty Company, 1944, 143 Ohio St. 215, 54 N.E.2d 798; 
Pennsylvania — Wheeler v. London Guarantee and Accident Company, 
1928, 292 Pa. 156, 140 A. 855; Texas — American Employers' Insurance 
Co. v. Brock, 1948, 215 S.W.2d 370, among others, as more fully set 
forth in the excellent and widely cited annotation on this subject in 160 
A.L.R. 1259. 


14 


The "complete operation" doctrine holds that an "unloading" clause 
covers the entire process involved in the movement of goods when they 


are given into the insured's possession until they are turned over at the 
place of destination to the party to whom delivery is to be made. 


In this jurisdiction in the case of Indemnity Insurance Company of 
North America v. Old Dominion Hoisting Service, 1958, 102 U.S. App. 
D.C. 141, 251 F.2d 382, a case of first impression on this point, our 
Court of Appeals held that a bridge contractor's employee's electrocu- 
tion as a result of a crane coming into contact with a power line after 
lifting a steel beam from a truck, but prior to placing the beam in posi- 
tion which it was eventually to occupy in a bridge under construction, had 
occurred during the unloading process within the meaning of the "unload- 
ing" clause of the automobile liability policy. This court, however, chose 
not to adopt either theory for this jurisdiction in this case but stated on 
page 384, 251 F.2d: 


"In situations of this sort, two doctrines have competed 
for attention: the ‘complete operation’ and the ‘coming 
to rest’ doctrines. See Annotation, 1946, 160 A.L.R. 
1259. The District Court concluded that under either 
doctrine the injury here occurred during the "unloading" 
of the Park Transfer truck, within the meaning of the 
policy. We agree." 


In the Court below, Judge Schweinhaut rendered a memorandum opin- 
ion in which he stated that he was strongly inclined to the "complete op- 
eration" doctrine: 


". . . there are two basic theories under the decisions of 
the Stateand Federal courts affecting situations generally 
such as the one here. They are the so-called 'coming to 
rest’ doctrine and the 'complete operation’ doctrine. The 
courts of the District of Columbia have not been called 
upon to adopt either of these doctrines and although Iam 
strongly inclined to the complete operation theory, I be- 
lieve it unnecessary to decide which of the two is the 
right doctrine under the facts disclosed by the stipulation 
in this case." 
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B. Acts Preparatory to and an Integral Part of the Unloading 
Process Are Deemed To Be Unloading Within the Meaning 
of the Standard Automobile Clause. 


In State Automobile & Casualty Underwriters v. Casualty Under- 
writers, Inc., 1963, 124 N.W.2d 185, an employee of an insured stopped 
his truck along a curb near a trap door. The consignee of goods ordered 
one of his employees to open the trap door. While the driver was in the 
rear of the truck in the process of moving merchandise to the rear and 
checking it with the invoice, consignee's employee opened the trap door 
from below, causing an injury to plaintiff who was passing over. 


In a declaratory judgment action commenced to determine Liability 
under an-automobile liability insurance policy, the trial court found for 


the insurance carrier, basing his decision on the fact that at the time of 


plaintiff's injury, the actual unloading of the merchandise had not yet 
begun. The Court of Appeals reversed, stating on page 187, 124 N.W.2d: 


"(1,2] 1. In construing an insurance contract, where - 
the language is ambiguous or so uncertain of meaning 
as to require judicial construction, we seek to ascertain 
the intention of the parties. The paramount question in 
construing an insurance contract is: What hazards did 
the parties intend to cover? It is reasonable to assume 
here that the parties intended to cover all hazards in-_ 
volved in handling the merchandise from its initial load- 
ing until it was unloaded. While the merchandise actually 
was not being lifted from the truck when the accident oc- 
curred, the truckdriver was performing an act incident 
to and a necessary part of the unloading process. No 
matter what conclusion we may come to as to the time 
unloading ceases, we are convinced that the unloading 
had commenced when Ryan stopped his truck and began 
the necessary preparations for physically moving the, 
merchandise." 


(p. 190) 


"Nor should liability be destroyed because the trapdoor 
was opened by Robert Gorzycki instead of by Ryan, if 
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opening of the trapdoor was a part of the process of 
unloading." (Emphasis supplied). 

In Connecticut Indemnity Company v. Lee, 1947, 74 F. Supp. 253, 
affirmed 1948, 168 F.2d 420, the facts are these: defendant's driver 
stopped his truck in front of a building for the purpose of making cer- 
tain deliveries to Schrafft's. The driver went over to the wall of said 
premises and pressed the bell for the elevator, which was located be- 
neath the sidewalk. The lock was released and the driver opened the 
elevator doors, then crossed the sidewalk and went to the rear of the 
truck. When he picked up a box of merchandise plaintiff, a pedestrian 
walking along the sidewalk, fell over the elevator doors and into the 
well, sustaining injuries. The Court in holding that the automobile 
liability policy applied by reason of the unloading provision in the 
policy stated on p. 353, 74 F. Supp.: 

"While the cases cited in the annotation are helpful as 

an analysis of the various decisions, none of them, nor 

any other decided case that has come to my attention, 

is decisive of the instant case, since here the accident 

happened before anything was taken off the truck, but 

after the driver had done some act preparatory to 

unloading." (Emphasis supplied) 
The Court went on to say that under either the "complete operation" or 
the "coming to rest" doctrine the accident falls within the loading and 
unloading clause of its aforesaid policy since the opening of the side- 
walk elevator doors was under the circumstances "an act preparatory 
to and an integral part of the process of unloading the truck." 


Similarly, in Lumbermens Mutual Casualty Company v. Employers' 
Liability Assurance Corporation, 1958, 1st Cir., 252 F.2d 463, a piece 
of furniture, a traded-in divan, was being lowered from a customer's 


second floor porch to the ground by means of a web strap and was to be 
placed in a truck parked at the curb. In the course thereof plaintiff fell 
off the porch and received injuries. The question again was whether the 


17 


comprehensive liability policy covering the business operations of the 
moving concern applied or whether the ‘automobile liability policy on the 
vehicle applied. The Court held the automobile policy to apply, stating 
on page 466, 252 F.2d.: 


"[4] Removing Peloquin's divan from his house was with- 
out any doubt at all necessary in order to load it onto 
the truck standing at the curb. And lowering from the 
second floor porch to the ground was certainly an in- 
tegral part of the loading process. Thus there was 
sufficient causal relation between the loading of the 
vehicle and the accident for the latter to fall within 
the coverage of the "loading and unloading" clause 
as we understood the law of Massachusetts in the . 
Lee case and as we still understand the law of that 
Commonwealth." 


On the matter of causal connection, it is not necessary that the in- 
jury complained of arise out of the movement of the goods from the 


truck, providing the injury is proximately caused in some way by the 
unloading or loading process. 


"The term ‘loading and unloading' must be understood as 
expanding the coverage intended by the word ‘use’ or 
‘using,' and is not a term of restriction as used in this 
policy. The policy with which we are here involved con- 
tains no words of limitation pertinent to the matters here 
under consideration. Again, it is not necessary that the 
injury be directly and proximately caused, in the strict 
legal sense, by the activities of the motor vehicle itself. 
Obviously, when the motor vehicle is at rest for loading 
and unloading, there can be little, if any, activity of the 
motor vehicle proper. Thus, in applying the coverage 
paid for by the insurance premium, the term "loading 
and unloading’ has been applied to cover many phases’ 
of that operation which do not involve direct activity of 
the vehicle." Columbia Southern Chemical Corp. v. 
Manufacturers & Wholesalers Indemnity Exchange (1961) 
190 Cal. App. 2d 194, 11 Cal. Rptr. 762. 
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See also Pellicano v. Royal Indemnity Co., 1963, 35 Misc. 2d 259, 
229 NYS 2d 654 and the annotations of this subject in 160 A.L.R. 1259 
and supplemented by a more recent annotation in 95 A.L.R. 2d, com- 
mencing on page 1122. 


The Court below, apparent from its comments, placed a limited 
meaning to the definition of the term "unloading," eliminating from its 
scope acts preparatory thereto and an integral part thereof, despite the 
universally accepted principle that any ambiguity in an insurance policy 
will be resolved against the insurer. 


The Court, moreover, contrary to the authorities discussed herein 
seemed to feel that the driver of the vehicle must participate in the act 
which caused the injury for coverage to apply: (J.A. 37) 


"{57] THE COURT: Well, if your driver had been operat- 
ing this crane, you might have a different situation. 


"[61] THE COURT: Well, 1! wouldn't have any problem if, 


as the truck drove up, it hit the bucket knocking it 
over on this man. That would be relatively simple.” 
In Old Dominion Hoisting, supra, decided by this Court the driver did 
not participate in the unloading. 


As in the cases of Hardware Mutual, Connecticut Indemnity, Lum- 
bermen's and Pellicano, supra, the acts preparatory to and an integral 
part of the unloading process had begun. Timbers were placed in front 
of the truck to receive the steel beams; the crane had left its position 
tearing down an abutment and had arrived near the truck to unload it; 
the crane operator was positioning the crane to pick up the steel beams 
on the truck checking for overhead wires when the clam bucket struck 
plaintiff Mawyer. Under the overwhelming weight of authority as dis- 
cussed herein, the defendant, the automobile carrier, by virtue of its 
unloading clause in the policy of insurance with Joseph M. Dignan & 
Sons is obligated to extend coverage to McCloskey and to assume the 
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defense of the suit of Bernard H. Mawyer v. McCloskey and Company 
pending below and pay any judgment rendered therein up to the limits 
of its policy. 


CONCLUSION 


As plaintiff McCloskey clearly established a prima facie case of 
ownership of the vehicle in question, it was error of the Court to enter 
a finding for defendant Allstate at the conclusion of plaintiff Mawyer's 
case. It was also error for the Court to conclude that the unloading 


clause in the Allstate policy was limited to actual removal of articles 


from a vehicle and that it excluded acts preparatory thereto. 


Therefore, it is respectfully submitted that the judgment in favor 
of appellee Allstate Insurance Companies be reversed. 


Respectfully submitted, 


Charles E. Pledger, Jr. 
John F. Mahoney, Jr. 


925 Washington Building 
Washington, D. C. 


Attorneys for Appellant 
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No. 19,163 


McCuosxey & Co., Appellant 
v. 


Auistate Insurance Companies, Appellee 


Appeal From the United States District Court 
For the District of Columbia 


BRIEF FOR APPELLEE 


SUMMARY OF ARGUMENT 


The court below correctly found that the Appellant had 
failed to carry its burden of proof that the vehicle which 
was on the situs of the accident was owned by Appellee’s 
indemnitee since the quality of the evidence offered left 
the matter to speculation, conjecture and surmise. 


Under the broad rule of interpretation of the loading 
and unloading provision of the automobile policy issued 
by Appellee known as the completed operations rule, it is 
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necessary in order to invoke coverage that there be a nexus 
or causal connection between the incident giving rise to 
the claim and the unloading of the vehicle. Since the un- 
loading process had not begun and neither the vehicle it- 
self, the cargo nor its driver were in any respect, except 
by geography, involved in the events that precipitated the 
aceident, the court below correetly found that the Appellee 
was under no duty to provide coverage to the Appellant 
in the underlying personal injury suit. 


ARGUMENT 
IT 


The Appellant, Plaintiff Below, Failed to Carry Its Burden of 
Proof to Establish That Appellee’s Indemnity Vehicle Was 
the Vehicle Involved. 


The Appellant, plaintiff below, had the burden of prov- 
ing its contentions by a fair preponderance of the evidence. 
A vital question in the case upon which the plaintiff had 
the burden was the identity of the truck which was on the 
site at the time of the incident which gives rise to this liti- 
zation. The contention is that a truck owned by Joseph 
M. Dignan and insured by Appellee, defendant below, 
Allstate Insurance Company, was about to be unloaded 
when the accident occurred. From Appellee’s point of 
view, the question became vital because it reeeived no 
notice of the incident until the filing of the complaint for 
declaratory judgment on January 24, 196413 months after 
its occurrence. 


The only evidence adduced to identify the vehicle as 
being owned by Dignan consisted of certain records of 
Joseph M. Dignan and Sons, Ine, and the Bethlehem 
Stecl Company offered and received as plaintiff’s exhibit 
+3 (J.A. 43-57). These records establish that Dignan’s 
vehicle did pick up certain bars of steel from the Beth- 
Iehem Steel Company in Baltimore, Maryland on De- 
cember 18, 1962, and further, that the materials had been 
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delivered to the job site by December 20, 1962, as evidenced 
by a date stamp on the Dignan delivery receipt, bearing that 
date. The plaintiff called as a witness, Powell W. Esham, a 
terminal manager for Joseph M. Dignan and Sons, who au- 
thenticated the Dignan records and further testified that 
they did make deliveries to this job site between December 
18 and December 20. He could not testify that the truck, 
which other witnesses testified was on the scene to be un- 
loaded, was a Dignan vehicle. Upon cross-examination, 
he testified that Bethlehem Steel used other carriers to 
make trips from their Baltimore plant and identified 
Youngstown Cartage and Atlas Transfer as two of them. 


According to the plaintiff the benefit of every reason- 
able inference raised by the evidence, the court was cor- 
rect in saying that it did not establish by a fair preponder- 
ance of the evidence that it was a Dignan vehicle on the 
site. The testimony of the two persons who were present 
at the scene at the time of the incident contributing noth- 
ing on the score. The cases which counsel cites in his bricf 
coneerning signs and symbols on equipment are not per- 
suasive and there was no evidence as to any identifying 
characteristics of the truck on the scene. 


ae 


Since the “Unloading” of the Truck Had Not Begun at the 
Time of the Incident Complained of, There Was No Casual 
Connection Between the Truck and Its Unloading and the 
Incident. 


The issue raised herein pertains solely to the question 
of whether a truck, allegedly owned by Dignan and insured 
by Appellee, Allstate Insurance, was being unloaded at the 
time of the incident which caused injury to an employee of 
a subcontractor on the job. The alleged negligence was 
that of one Joseph Rossiter, a crane operator, employed 
by the Appellant, McCloskey & Company, and in the action 
from which this appeal flows, McCloskey & Company is 
attempting to shift the burden of defending the underly- 
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ing personal injury action and indemnity, in the event of 
judgment against it, from its lability insurance carrier to 
the insurer of the truck, Appellee herein. 


Perplexing problems in the operation, scope and coverage 
in the loading and unloading clauses of automobile liability 
insurance policies have been the subject of literally thou- 
sands of appellate court decisions in the past 35 years. It 
is possible to find in the decisions, case law—pro and con— 
on almost every type of circumstance. Two doctrines have 
emerged with a certain amount of definiteness. The first 
is the ‘‘coming to rest’? rule and the other is the ‘‘com- 
pleted operation’? rule. Though this Court has not had 
occasion to pass directly on these two rules for this Circuit, 
Appellee, for the purposes of this appeal, assumes the 
court would adopt the broader view, that is the completed 
operation rule. So viewed, the coverage of the loading and 
unloading clause is broad. <A leading publication of the 
insurance industry recently stated that loading commences 
when the cargo is first moved from its source and continues 
until the cargo is securely loaded onto the vehicle. Un- 
loading, with which we are coneerned in this case, com- 
mences when the cargo starts to leave the vehicle and con- 
tinues until it reaches its final destination.” 


Evidentially, in response to questions from counsel and 
from the trial judge, the witness, Bernard Mawyer, who 
was the party injured in the accident and who has a pend- 
ing action against the appellant herein for those injuries, 
testified to the effect that the unloading of the steel from 
the truck had not begun at the time he was hurt (J.A. 16- 
24); nor was his injuries occasioned by anything done to 
him, either by the truck or the truck driver. (J.A. 24). 
There was no contention made that the injury was occa- 
sioned in any respect by the truck’s cargo. The witness, 
Rossiter, an employee of McCloskey, and the crane op- 


1 Monograph, Loading & Unloading Provision of the Automobile Liability 
Insurance Policy,—The Defense Research Institute, Inc., April, 1965. 
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erator, testified that they ‘‘hadn’t gotten this far yet” 
(meaning the unloading of the truck) (J.A. 28); nor was 
the sling with which he intended to remove the steel even 
attached to the load. (J.A. 31). The evidence showed 
conclusively that the crane was being positioned to com- 
mence to unload and that while the crane operator was 
swinging the boom from side to side to check his clearance 
of overhead wires, the clam bucket, part of the crane’s 
equipment, which had been removed from the crane to 
prepare for unloading and which was resting on the ground 
in the vicinity of the crane, toppled over and struck Maw- 
yer. The truck driver had absolutely nothing to do with 
cither the positioning of the crane, or the removal of the 
clam bucket from it. The transcript conclusively indi- 
eates that there was a wire attachment between the clam 
bucket and the crane boom and the movement of the boom 
to determine the clearance pulled the bucket over on to 
Mawyer. 


Certainly, in order for Appellant to prevail, there must 
have been demonstrated some connection between the truck 
and the injury. Even if this injury had occurred during 
the unloading, the auto insurer could not have been held 
responsible to provide coverage to McCloskey, for in effect, 
the defect which caused the injury did not casually relate 
to the use of the truck; hence, the automobile insurer could 
not be responsible.” 


Fundamentally, the problem becomes one of causation. 
All of the cases agree that a casual relation or connection 
must exist between an injury and the unloading of the 
vehicle in order for the injury to come within the meaning 
of the ‘‘unloading’’ clause in the insurance policy on the 
vehicle, and where such causal connection or relation is 


2J. Scheer § Sons ¥. Travelers Ind., 35 Mise. 2d, 262; 229 NYS 2d 248 
(1962). 

Gamble-Skagmo, Inc, v. St. Paul Mercury Ind. Co., 242 Minn. 91; 64 N.W. 
2d 380 (1954). 
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lacking, coverage by the auto carrier should be denied. 
95 ALR 2d 1122, et seq. 


In Rogers v. Continental Casualty Co., 155 So. 2d, 641 
(Fla. App. 1963), a crane, owned and operated by a third 
party, was used to lift barges from the water and place 
them on trucks covered by a ‘Joading and unloading”’ 
clause of an insurance policy. One of the trucks had been 
loaded and was moved away from the loading area and a 
second truck was not yet in the loading position, when 
the crane came into contact with a high-tension wire and 
inflicted injuries on the employee of the company furnish- 
ing the crane. The court held that the loading and unload- 
ing clause of the policy did not cover the injuries suffered 
by the employees, stating that there was no causal connec- 
tion between the accident and the process of unloading, 
for the loading of the first truck had been completed and 
the loading of the second truck had not begun.? 


In short, this accident could have oceurred in the absence 
of any loading and unloading procedure. There was no 
necessary connection between the vehicle and the accident 
for the unloading had clearly not begun. However broad 
the completed operation rule may be, it cannot be said to 
fasten responsibility to provide coverage under these cir- 
cumstances on the auto carrier when the truck is but 
geographically present at the scene but the unloading op- 
eration has not commenced. 


If Appellant’s reasoning and argument is tenable under 
these cireumstances, why not would Allstate be responsible 


3 Similarly: Lwmberman *s Mut’l Cas. Co. v. Emp, Liab, Assur. Corp., 252 
F. 2d 463 (1st Cire, Mass. 1958). 
vy. New Jersey Manufacturers Ins. Co., 1958, 48 N.J. Super 
_aff’d, 28 NJ. 17, 145 A. 8a. 15. 
W. F. Saunders §& Sons, Inc., 1963, 18 App. Div. 2d 
126, 238 NYS 2d 492. 
Federal Ins. Co. v. Michigan Mut’l Liability Co., 1960, 3rd Cir. 277 F. 
2d 442. 
Ermis v. Federal Windows Mfg. Co., 1959, 7 Wis. 2d 549, 97 N.W. 2d 485. 
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to provide coverage even if its assured’s truck had not 
reached the scene, but was merely en route to the scene at 
the time the McCloskey employees positioned their crane 
to receive the shipment and the accident occurred? To 
raise the question is to demonstrate the dangerous extension 
Appellant would urge upon this Court in an area of the 
law in which ample confusion already exists. 


The eases cited by Appellant are clearly distinguishable. 
In State Automobile & Casualty Underwriters v. Casualty 
Underwriters, Inc., 1963, 124 N.W. 2d 185, the truck driver 
had actually begun to unload the merchandise from the 
vehicle. 


In Connnecticut Indemnity Co. v. Lee, 1947, 74 F. Supp. 
253, again, the driver had performed certain acts that were 
a part and parcel of the ‘‘unloading”’ operation. 


In Lumbermens Mut’l Cas. Co. v. Employers’ Liability 
Assurance Corp., 1958, 1st Cir., 252 F. 2d 463, a case in- 


volving ‘‘loading’”’ rather than ‘‘unloading”’ the article to 
be loaded was in transit and then the incident occurred 
causing injury. In the case at bar, the truck driver had 
done nothing to prepare to unload or to move the cargo 
at the time of the accident. 


CONCLUSION 


For the foregoing reasons, Appellee, Allstate Insurance 
Company, prays that this Honorable Court affirm the judg- 
ment of the Court below. 


Respectfully submitted, 


Josepu S. McCartHy 
745 Washington Bldg. 
Washington 5, D. C. 
Attorney for Appellee 


